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statutes  as  well  as  certain  administrative  regulations  pro- 
mulgated by  the  Executive  Office  for  Administration  and  Fi- 
nance (EOAF),  have  been  established  in  order  to  control  "03" 
consultant  activities.  The  legislative  intent  of  these  laws 
and  regulations  is  to  create  a  formal  distinction  between  "03" 
consultants  and  regular  ("01"  and  "02")  state  employees.  How- 
ever, state  agencies  have  been  using  consultants  as  if  they 
were  regular  state  employees. 

A.  Consultants  Performed  Ongoing  Agency  Functions;     Our  audit  16 
disclosed   that   three   state   agencies    (the   departments  of 
Environmental  Quality  Engineering,  Public  Health,  and  Pub- 
lic Works)    employed    "03"   consultants    to   perform  routine 
services--services  that  were,  or  are  also  being,  performed 

by  regular  state  employees. 

B.  Consultants  Employed  for  Prolonged  Periods;     Although  we  be-  24 
lieve  that  the  Legislature  clearly  intended  "03"  services 

to  be  temporary  (EOAF,  in  accordance  with  legislative  in- 
tent, has  defined  "temporary"  to  mean  "not  exceeding  one 
year),"  our  audit  identified  108  individuals  who  were  em- 
ployed at  DPH  and  DEQE  under  consultant  contracts  on  a 
full-time  continuous  basis  for  periods  ranging  from  13 
months  to  9  years. 

C.  Consultants  Directly  or  Indirectly  Supervised  State  Employees;  27 
Under   state   law,    supervisory   responsibilities   are   to  be 
carried   out   by   regular   state   employees   and   not   by  "03" 
consultants.     Based  on  our  review,  we  believe  that  during 
fiscal  year  1985,   14  consultants  under  contract  with  DPH 

and  DEQE  supervised  state  employees. 
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2.  Deftciencles  tn  the  Selection  and  Procurement  of  Consultants:  30 
Under   existing  regulations  and  controls,   state  agencies  have 

been  allowed  to  procure  consultant  services  without  adequately 
considering  cost.  Our  audit  disclosed  that  certain  uneconom- 
ical practices  have  resulted  in  three  agencies'  spending  as 
much  as  $2.4  million  unnecessarily. 

A.  Failure  To  Select  Lowest  Qualified  Bidder  for  Emergency-  33 
Response  Contract:      DEQE  did  not  select   the  lowest  qual- 
ified   bidder    for    its    statewide    emergency-response  con- 
tract.     As  a  result,  DEQE  wasted  as  much  as  $1.2  million 

of  state  monies. 

B.  Failure  To  Select  Lowest  Qualified  Bidder  for  Air-Monitor-  43 
ing  Services:     DEQE  rated  two  consulting  firms  technically 
competent,   yet  awarded  an  air-quality-monitoring  contract 

to  the  firm  submitting  the  higher  bid.     As  a  result,  DEQE 
spent  at  least  $21,500  more  than  was  necessary. 

C.  Non-Competitive  Procurement  Practices;     EOAF  has  allowed  DPW  47 
to   purchase  most   of  DPW's   consultant  services   on  a  non- 
competitive basis.      In  our  opinion,    the  DPW  procurement 
process   could  be   improved  by  negotiating  with  more  than 

one   consultant  and  by  introducing  the  element  of  price- 
competition. 

D.  Massport's  Inefficient  and  Uneconomical  Management  of  53 
the    State   Transportation   Building:      EOAF's   Division  of 
Capital  Planning  and  Operations   (DCPO)  delegated  its  re- 
sponsibility to  manage  the  State  Transportation  Building 

to  the  Massachusetts  Port  Authority  (Massport)  by  non-com- 
petitively  awarding  Massport  a  $2.5  million  "03"  consult- 
ant contract.  We  believe  that  the  Commonwealth  may  have 
realized  a  cost  savings  of  approximately  $1.2  million  if 
DCPO  had  directly  managed  the  building. 

E.  Failure  To  Follow  Competitive-Bid  Procedures;     During  fis-  71 
cal  year  1985,  DPH  and  DEQE  awarded  16  contracts  totalling 

$3.5  million  without  following  competitive-bid  procedures. 

3.  DEQE's  Uneconomical  Use  of  a  Consultant  as  a  Fiscal  Conduit;  75 
During  the  period  July  1,  1983  through  December  31,  1985,  DEQE 
awarded,  on  a  non-competitive  basis,  26  "03"  contracts,  total- 
ling approximately  $3.2  million,  to  the  New  England  Interstate 
Water  Pollution  Control  Commission  (NEIWPCC).     As  of  December 

31,  1985,  DEQE  had  expended  approximately  $1.8  million.  In 
our  opinion,  DEQE  used  NEIWPCC  to  hire  additional  state  em- 
ployees personnel  who  received  excessive  compensation.  As  a 
result  of  these  uneconomical  practices,  DEQE  had  expended,  as 
of  December  31,  1985,  approximately  $386,000  unnecessarily. 
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4.  Inadequate  Contract  Management  by  Two  State  Agencies:     Because  81 
both  DPW  and  EOTC  inadequately  developed  and  managed  contracts 

with  two  consultants,  certain  questionable  costs  were  incurr- 
ed. In  addition,  one  of  the  consultants  was  paid  for  days 
when  he  was  out  of  state  on  unrelated  business.  The  other 
consultant  was  paid  at  an  excessive  hourly  rate. 

5.  Massport's  Non-Compliance  with  Internal  Policies  Regarding  97 
Consultants :     Contrary  to  its  own  internal  policies,  Massport 
allowed    consultants   working   under   nine    contracts,  totalling 

$1.1  million,  to  begin  work  without  fully  executed  contracts. 
In  our  opinion,  Massport  assumed  unnecessary  liabilities,  and 
could  not  effectively  evaluate  the  performance  of  its  consult- 
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INTRODUCTION 

In  accordance  with  Chapter  29,  Section  27,  of  the  Massachusetts  General 
Laws,  as  amended,  the  legislative  Joint  Committee  on  Ways  and  Means  establish- 
ed the  "03"  subsidiary  account  so  that  the  Commonwealth  could  obtain  and  pay 
for  professional  and  non-professional  consultant  services  that  regular  (i.e., 
"01"  and  "02")  state  employees  could  not  provide  or  were  not  available  to  pro- 
vide. The  use  of  consultants  by  state  agencies  has  increased  over  the  years; 
and,  accordingly,  the  cost  of  obtaining  "03"  consultant  services  has  risen, 
from  $126  million  in  fiscal  year  1975  to  approximately  $384  million  in  fiscal 
year  1985--a  200  percent  increase  during  this  ten-year  period.  During  the 
same  period,  total  "01"  and  "02"  expenditures  rose  122  percent.  We  could  not 
determine  the  total  number  of  consultants  employed  during  any  of  these  fiscal 
years  because  a  master  listing  of  consultants  does  not  exist. 

Various  statutes  and  regulations  control  the  purchase  of  "03"  consultant 
services.  Chapter  29,  Section  29A,  of  the  General  Laws,  as  amended,  establish- 
es certain  requirements  for  the  procurement  and  use  of  "03"  consultants.  Chap- 
ter 29,  for  example,  prohibits  consultants  from  directly  or  indirectly  super- 
vising state  employees.  Additional  guidelines  are  contained  in  the  Expendi- 
ture Code  Manual,  which  requires  that  an  "03"  consultant's  service 

1.  Must  be  for  a  limited  specified  period  of  time. 

2.  Must   be   a   service  which   permanent   state   employees   ordinarily   do  not 
render  or  are  not  currently  available  to  render. 

Chapter  29  also  authorizes  the  Commissioner  of  Administration  within  the  Execu- 
tive Office  for  Administration  and  Finance  (EOAF)  to  establish  rules  and  regu- 
lations for  the  proper  administration  of  the  "03"  system.  Administrative  Bul- 
letin  82-1   establishes    the   principal   requirements   by  which  EOAF   manages  the 
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"03"  system.  Guidelines  for  the  procurement  and  compensation  of  consultants 
are  contained  in  this  bulletin.  For  example,  Administrative  Bulletin  82-1  de- 
fines "limited  duration"  as  "not  exceeding  one  year."  (This  bulletin  does  not 
control  the  procurement  of  data  processing  services.)  In  our  opinion,  the 
Legislature,  through  various  laws  and  administrative  regulations,  intended  to 
create  a  formal  distinction  between  regular  state  employees  (whose  salaries 
are  charged  against  the  "01"  and  "02"  subsidiary  accounts)  and  consultants 
(whose  services  are  charged  against  the  "03"  subsidiary  account.) 

Aware  of  the  Legislature's  concern  about  possible  abuses  in  the  "03"  sys- 
tem (see  the  Legislative  History  section  of  this  report),  the  State  Auditor's 
Office  initiated  a  review  of  "03"  consultant  activity  in  the  departments  of 
Public  Works  (DPW),  Public  Health  (DPH),  and  Environmental  Quality  Engineering 
(DEQE),  and  the  Executive  Office  of  Transportation  and  Construction  (EOTC)  to 
determine 

1.  Whether  the  current  use  of  "03"  consultants  by  state  agencies  is  con- 
sistent with  legislative  intent  and  in  accordance  with  the  applicable 
laws  and  regulations. 

2.  Whether  administrative  and  fiscal  controls  over  the  "03"  account  that 
have  been  established  by  the  Executive  Office  for  Administration  and 
Finance  (EOAF)  adequately  safeguard  taxpayers'  monies. 

We  also  examined  consultant  activities  at  the  Massachusetts  Port  Authority 
(Massport)  to  determine  whether  Massport's  consultant  activities  were  perform- 
ed economically  and  efficiently  and  in  accordance  with  its  own  internal  polic- 
ies . 

As  our  audit  report  demonstrates,  the  "03"  system  within  these  five  agenc- 
ies has  not  been  operating  in  a  manner  consistent  with  legislative  intent. 

In  our  opinion,  several  factors  have  resulted  in  an  "03"  system  that  is 
not  working  economically  and  efficiently.  These  several  factors  together, 
moreover,    have   blurred  the  formal  distinction  between  regular  state  employees 
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and  "03"  consultants--a  distinction  the  Legislature  intended  to  establish.  As 
pointed  out  in  the  Joint  Committee  on  Post  Audit  and  Oversight  report  issued 
in  1973,  a  section  of  the  Expenditure  Code  Manual  permits  state  agencies  to 
hire  "03"  consultants  when  state  employees  are  not  currently  available  to 
render  services.  The  language  in  this  section  was  criticized  by  the  Joint  Com- 
mittee as  being  too  general,  for  the  language  served  as  an  "escape  hatch"  for 
agencies  wishing  to  maintain  staffing  levels  without  the  agencies'  having  to 
request  additional  state-employee  positions. 

During  the  1970s  and  early  1980s,  the  Legislature  mandated  increased  re- 
sponsibilities for  many  state  agencies  but  did  not  authorize  the  necessary  ad- 
ditional state-employee  positions.  In  fact,  some  agencies,  such  as  DPW,  exper- 
ienced substantial  reductions  in  their  staffing  levels.  At  the  same  time, 
EOAF  was  decentralizing  its  control  over  the  procurement  and  use  of  "03"  con- 
sultants by  allowing,  for  example,  an  individual  Executive  Secretariat  to  ap- 
prove its  own  agencies'  requests  for  consultant  services. 

In  order  to  carry  out  their  legislatively  mandated  responsibilities,  state 
agencies  increased  their  use  of  "03"  consultants,  who  could  provide  services 
that  state  employees  could  not  provide  because  they  were  not  available. 

As  our  report  shows,  these  factors  have  created  certain  problems  in  the 
"03"  system:  (1)  "03"  consultants  were  used  as  de  facto  state  employees,  (2) 
fiscal  controls  over  procurement  practices  were  weakened,  and  (3)  managerial 
controls  over  consultant  activities  were  reduced. 

The  first   finding  in  our  report   clearly  demonstrates   that   three  agencies 

hired   and   used    "03"   consultants    to   perform   functions   that   could  normally  be 

provided  by  state  employees.     Specific  instances  include  the  following: 

o  Of  the  $74  million  in  "03"  consultant  contracts  that  we  reviewed,  $40 
million  was  expended  for  services  identical  to  those  provided  by  state 
employees . 
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o  108  consultants  performed  state-employee-type  services  for  periods  rang- 
ing from  13  months  to  9  years. 

o  We  believe  that  14  consultants  were  contracted  to  either  directly  or  in- 
directly supervise  state  employees,  a  situation  that  is  in  violation  of 
Chapter  29,  Section  29A,  of  the  General  Laws. 

The  second  finding  discusses,  in  detail,  the  following  inefficient  and  un- 
economical "03"  procurement  procedures  employed  by  the  agencies: 

o  Because  DEQE  did  not  select  the  lowest  qualified  bidder  for  its  emergen- 
cy-response contract,  unnecessary  expenditures  and  obligations  as  high 
as  $1.2  million  may  have  been  incurred. 

o  DEQE  did  not  select  the  lowest  qualified  bidder  for  its  acid  rain/air- 
quality-monitoring  contract,  which  resulted  in  unnecessary  expenditures 
and  obligations  of  at  least  $21,500. 

o  DPW  did  not  use  price  competition  in  selecting  129  consultants  for  con- 
tracts totalling  $31  million.  We  believe  that  modifications  to  DPW's 
procurement  process  could  result  in  potential  cost  savings. 

o  Massport's  management  of  the  State  Transportation  Building  resulted  in 
unnecessary  expenditures  totalling  $1.2  million. 

o  DEQE  and  DPH  awarded  16  contracts,  totalling  $3.5  million,  on  a  non-com- 
petitive basis. 

The  third  finding  focuses  on  DEQE's  inefficient  use  of  "03"  funds  and  on 
DEQE's  overpayments  to  consultants.  In  our  opinion,  DEQE  unnecessarily  expend- 
ed approximately  $386,000  when  it  used  a  consultant  as  a  fiscal  conduit  to 
hire  additional  state  employees. 

The  fourth  finding  describes  how  DPW  and  EOTC  awarded  three  consecutive 
contracts  to  an  "03"  consultant  who  did  not  adequately  document  the  services 
performed  under  these  contracts.  In  addition,  the  consultant  billed  both  agen- 
cies for  the  same  three-week  period  and  billed  the  state  for  time  when  he  was 
out-of-state  on  business  unrelated  to  his  contractual  services.  Because  DPW 
and  EOTC  did  not  adequately  manage  these  contracts,  there  is  no  assurance  that 
adequate  services  were  received  in  exchange  for  the  $70,500  paid  to  this  con- 
sultant . 
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The  fourth  finding  also  describes  how  DPW  awarded  to  a  consultant  three 
consecutive  contracts  totalling  $105,000.  The  consultant  did  not  complete  the 
tasks  required  under  the  first  two  contracts,  which  totalled  $70,000.  In  addi- 
tion, he  was  overpaid  $24,505.  As  of  February  1,  1986,  the  consultant  was 
working  under  a  third  contract  with  DPW. 

The  fifth  finding  discusses  how  Massport,  contrary  to  its  own  internal  pol- 
icies, allowed  nine  consultants  to  begin  work  before  any  of  the  nine  contracts 
totalling  $1.1  million  was  fully  executed. 

At  the  end  of  each  finding  and  in  the  Conclusion  section  of  this  report, 
we  present  to  the  appropriate  state  agencies  specific  recommendations  for  cor- 
recting the  problems  discussed  in  our  report.  We  provided  each  agency  an  op- 
portunity to  respond  to  our  draft  audit  report.  Based  on  our  review  of  these 
responses,  we  revised,  where  appropriate,  sections  of  the  audit  report.  We 
have  also  included,  at  the  end  of  each  finding,  excerpts  from  the  auditees'  re- 
sponses, and  we  have  replied  to  their  responses. 

We  recommend  that  the  Governor  and  the  Legislature  investigate  the  adminis- 
tration and  control  of  the  Commonwealth's  "03"  consultant  system.  In  the  in- 
terim, we  recommend  that  EOAF: 

1.  Establish  a  branch  within  EOAF  that  will  be  solely  responsible  for  the 
administration  and  control  of  the  Commonwealth's  "03"  consultant  sys- 
tem. 

2.  Initiate  a  review  of  "03"  consultants  who  are  currently  performing 
state-employee-type  services.  Such  a  review  would  be  directed  at 
transferring  appropriate  "03"  consultants  to  state-employee  positions. 

3.  Revise  Administrative  Bulletin  82-1  so  that  state  agencies  can  receive 
more  specific  guidelines  on  the  procurement  of  consultants. 

4.  Direct  DPH  and  DEQE  to  establish  procedures  and  controls  to  ensure 
that  consultant  contracts  are  awarded  in  compliance  with  EOAF's  regula- 
tions . 

5.  Direct  DEQE  to  design  and  install  a  standardized  consultant-selection 
procedure  that  gives  adequate  consideration  to  the  cost  of  consultant 
services . 
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6.  Direct  DPW  to  revise  its  consultant-selection  procedures  to  include 
price  competition. 

7.  Direct  DEQE  to  terminate  its  payroll-service  contracts  and  consider 
transferring  the  individuals  employed  under  these  contracts  to  state- 
employee  positions. 

8.  Direct  EOTC  and  DPW  to  establish  procedures  and  controls  to  improve 
their  contract  management. 

A  detailed  explanation  of  these  recommendations,  as  well  as  other  recommen- 
dations, appears  within  the  Conclusion  section  of  this  report. 

Matters  for  Legislative  Consideration;  In  light  of  the  State  Auditor's 
findings,  the  Legislature  may  wish  to  reconsider  House  Bill  No.  123,  which  was 
filed  by  the  State  Inspector  General  during  1986  and  which  would  have  trans- 
ferred the  responsibility  for  managing  the  State  Transportation  Building  to 
EOAF's  Bureau  of  State  Office  Buildings. 

Because  our  audit  has  disclosed  such  serious  problems  in  the  "03"  system 
and  because  other  audits  conducted  by  the  State  Auditor's  Office  indicated  sig- 
nificant "03"  deficiencies,  the  State  Auditor's  Office  has  initiated  "03"  aud- 
its at  the  departments  of  Mental  Health,  Public  Welfare,  and  Social  Services. 
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OBJECTIVES,   SCOPE,   AND  METHODOLOGY 

The  objectives  of  our  audit  included  (1)  evaluating  the  overall  economy 
and  efficiency  of  the  Commonwealth's  "03"  consultant  system,  (2)  identifying 
problems  unique  to  particular  auditees,  (3)  determining  whether  the  current 
use  of  "03"  consultants  by  state  agencies  is  in  compliance  with  applicable 
laws  and  regulations  and  is  consistent  with  the  legislative  intent  of  the  "03" 
system,  and  (4)  determining  the  adequacy  of  EOAF's  managerial  and  fiscal  con- 
trols over  "03"  expenditures. 

For  this  audit  we  selected  three  state  agencies  (the  departments  of  Public 
Health,  Public  Works,  and  Environmental  Quality  Engineering),  one  executive 
office  (the  Executive  Office  of  Transportation  and  Construction),  and  one  in- 
dependent authority  (the  Massachusetts  Port  Authority).  All  consultant  con- 
tracts awarded  or  amended  during  fiscal  year  1985  by  these  agencies  were  con- 
sidered for  our  audit  tests.  These  contracts  totalled  $86  million.  Because 
of  internal  recordkeeping  procedures  at  the  Department  of  Public  Works  (DPW), 
we  considered  only  those  contracts  against  which  DPW  incurred  expenditures  dur- 
ing fiscal  year  1985. 

Our  audit  methodology  included  (1)  reviewing  applicable  laws,  regulations, 
and  relevant  state  reports;  (2)  interviewing  officials  from  regulatory  agen- 
cies involved  with  the  "03"  system:  the  Executive  Office  for  Administration 
and  Finance,  the  Department  of  Personnel  Administration,  the  Division  of  the 
State  Comptroller,  and  the  Rate  Setting  Commission;  (3)  conducting  interviews 
with  selected  agency  officials  and  staff  personnel;  (4)  examining  consultant 
contracts,  accounting  records,  attendance  and  activity  reports,  and  other  re- 
lated   documentation;    (5)    performing    an    on-site    audit    of    a    consulting  firm 
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eraployed  by  the  Department  of  Environmental  Quality  Engineering;  and  (6)  inter- 
viewing officials  from  the  executive  offices  of  Human  Services,  Transportation 
and  Construction,   and  Environmental  Affairs. 
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LEGISLATIVE  HISTORY 

In  July  1963,  the  Committee  on  Public  Service  passed  House  Bill  No.  3623: 
"An  Act  Regulating  the  Hiring  of  Consultants  by  Any  State  Agency,  Board,  De- 
partment or  Commission."  The  final  form  of  this  bill  was  approved  on  August 
26,  1963  as  Chapter  676  of  the  Acts  of  1963,  and  it  established  Chapter  29, 
Section  29A,  of  the  Massachusetts  General  Laws,  which: 

1.  Defines  the  term  "consultant"  as  "a  person,  who  as  a  nonemployee  of 
the  Commonwealth,  gives  advice  or  service  regarding  matters  in  the 
field  of  his  knowledge  or  training  and  whose  compensation  is  payable 
from  a  subsidiary  account  coded  under  '03'  in  the  expenditure  code  man- 
ual .  " 

2.  Instructs  the  Commissioner  of  Administration  in  the  Executive  Office 
for  Administration  and  Finance  (EOAF)  to  make  "rules  and  regulations 
governing  the  use  of  consultants  in  all  departments  .  .  .  [and  to  de- 
termine] the  rate  of  compensation  of  such  services  .   .   .  ." 

The  legislative  Joint  Committee  on  Ways  and  Means  established  the  "03"  sub- 
sidiary account,  from  which  all  consultants  are  paid.  Its  Expenditure  Code 
Manual  (under  "03  Services  -  Non-Employees")  contains  two  requirements  for  the 
employment  and  payment  of  all  (professional  and  non-professional)  consultants. 
The  consultant  service  "must  be  for  a  limited  specified  period  of  time,"  and, 
second,  the  service  "must  be  a  service  which  personnel  in  the  classified  serv- 
ice of  the  Commonwealth  ordinarily  do  not  render  or  are  not  currently  avail- 
able to  render." 

A  third  requirement  applies  to  professional  consultants  only:  "The  service 
.  .  .  must  be  of  recognized  professional  status  requiring  discretion  and  judg- 
ment in  a  formal  field  of  knowledge  and  academic  study,  training  or  experi- 
ence . " 

Chapter  29,  Section  29A,  of  the  General  Laws  and  the  Expenditure  Code  Manu- 
al  form  the    legislative   basis   of    the   Commonwealth's    "03"   consultant  system. 
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Twice  since  then,  in  1973  and  1985,  the  Legislature  has  acted  to  tighten  in- 
ternal controls  over  "03"  activities  as  well  as  to  re-emphasize  the  fact  that 
consultants  are  not  state  employees  and  therefore  should  not  provide  services 
that  state  employees  already  provide.  On  January  15,  1973,  the  legislative 
Joint  Committee  on  Post  Audit  and  Oversight  issued  a  60-page  report  on  the  use 
of  consultants  by  state  agencies.  The  report  cited  "laxity  and  irresponsibil- 
ity" on  the  part  of  the  Commissioner  of  Administration,  who  had  been  authoriz- 
ed by  the  Legislature  to  control  the  consultant  system.  The  report  notes  that 
EOAF 

.  .  .  considers  the  "03"  account  as  autonomous  and  has  concluded  that 
it  is  within  its  perogatives  to  use  the  account  for  whatever  purposes 
it  deems  desirable.  The  present  system  is  too  general  in  nature  and 
lends  itself,  gratuitously,   to  abuse. 

With  respect  to  the  actual  use  of  "03"consultants ,  the  report  states: 

.  .  .  the  "03"  subsidiary  account  [is]  being  diverted  from  its  true  in- 
tent and  purpose  as  spelled  out  in  the  [Expenditure]  Code  Manual.  In- 
stead of  being  used  to  acquire  the  services,  when  necessary,  of  con- 
sultants (NON-EMPLOYEES),  it  has  become  a  vehicle  for  the  employment  of 
personnel  who,  for  all  intents  and  purposes,  are  state  employees. 

In  its  summary,  the  Committee  charged  that  succeeding  Commissioners  of  Ad- 
ministration have  not  exercised  proper  control  over  the  "03"  account: 

The  net  result  is  a  series  of  abuses  which  have  rendered  the  intent 
and  purpose  of  the  "03"  account  meaningless.  No  longer  is  it  the  ve- 
hicle whereby  specialized  services  are  obtained  for  a  particular  pur- 
pose for  a  limited  specified  period  of  time.  It  is  now  merely  another 
method  of  hiring  state  employees. 

Following  the  Issuance  of  this  report.  Chapter  29,  Section  29A,  of  the 
Massachusetts  General  Laws  was  amended  by  Chapter  1230  of  the  Acts  of  1973. 
The  amendment  added  specific  filing  and  approval  requirements  for  the  hiring 
of  all  consultants.  Under  the  amended  statute,  agencies  are  required  to  sub- 
rait   a   formal   request   for  each  consultant   to  be  hired.      The  request   form  must 
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set  forth  the  need  for  such  services,  the  period  of  time  for  which  the  serv- 
ices are  to  be  engaged,  and  the  scope  of  work  to  be  done.  A  written  contract 
and  the  proposed  consultant's  resume  must  accompany  each  request  form.  The  re- 
quest must  then  be  approved  by  the  requesting  agency's  Executive  Secretary  and 
filed  with  the  State  Comptroller's  office.  The  amendment  further  requires 
that  no  consultant  directly  or  indirectly  supervise  a  temporary  or  permanent 
employee  of  the  Commonwealth. 

Section  30  of  Chapter  140  of  the  Acts  of  1985  requires  the  Commissioner  of 
Administration  to  review  every  request  for  consultant  services  submitted  by 
state  agencies.  Section  30  of  this  Act  also  requires  that  each  "03"  consult- 
ant contract  include  the  following  information:  ".  .  .  the  manner  in  which 
the  said  services  are  to  be  rendered  Including  the  tools,  implements,  equip- 
ment necessary  and  a  description  of  the  physical  setting  in  which  said  serv- 
ices are  to  be  performed.  ..." 

This  Act  is  effective  for  fiscal  year  1986  only. 

In  its  fiscal  year  1987  budget  recommendations  report,  the  House  of  Repre- 
sentatives has  addressed  the  problems  in  the  "03"  consultant  system.  In  the 
section  "Budget  Reform  -  A  First  Step"  of  the  report,  it  is  stated: 

A  further  area  of  concern  over  the  past  years  has  been  the  inappropri- 
ate and  often  abusive  expenditure  of  funds  for  non-employee  or  consult- 
ant services,  the  so-called  "03"  costs. 

The  .  .  .  [legislative  intent]  is  clear  that  an  "03"  consultant  is  not 
an  individual  who  could  be  defined  as  an  "employee."  Nonetheless, 
there  exists,  throughout  numerous  state  agencies,  hundreds  of  "03"  con- 
sultants who  are  performing  jobs  which  should  more  appropriately  be 
performed  by  state  employees. 

The  report  also  recommends  changing  the  status  of  several  hundred  em- 
ployees from  that  of  "03"  consultant  to  that  of  regular  state  employee: 

Although  on  the  surface  this  action  increases  the  number  of  state  em- 
ployees, in  reality  this  recommendation  attempts  to  restore  integrity 
and  validity  to  the  Commonwealth's  personnel  system.     Furthermore,  it 
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provides  the  Department  of  Personnel  Administration  with  the  opportun- 
ity to  evaluate  and  recommend  fair  and  equitable  salary  levels  for 
these  employees,  something  which  is  now  beyond  their  scrutiny.  Final- 
ly, the  Legislature  regains  its  ability  to  specify  the  number  of  full- 
time  positions  which  should  be  hired  by  any  agency  during  the  fiscal 
year . 

Section  19  of  Chapter  488  of  the  Acts  and  Resolves  of  1986  effectively  pre- 
cludes the  use  of  "03"  consultants  as  state  employees: 

Consultant   contracts,   whether  written  with  organizations  or  individu- 
als, shall  not  be  used  as  substitutes  for  state  positions. 

Clearly,  the  Legislature  has  tried  to  control  the  "03"  consultant  system 
so  that  state  agencies  do  not  use  "03"  consultants  as  de  facto  state  employees. 
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EXPLANATION  OF  FINDINGS  AND  DEFICIENCIES 

1 .     Consultants  Used  as  De  Facto  State  Employees 

In  our  opinion,  the  Legislature  intended  to  create  a  formal  distinction  be- 
tween regular  ("01"  and  "02")  state  employees  and  "03"  consultants,  yet  our 
audit  disclosed  that,  in  many  instances,  the  distinction  does  not  exist.  Of 
the  $74  million  contracted  by  the  departments  of  Public  Works,  Public  Health, 
and  Environmental  Quality  Engineering  for  consultant  services  during  fiscal 
year  1985,  approximately  $40  million  (or  54  percent)  was  used  to  employ  con- 
sultants who  were  de  facto  state  employees. 

Under  Chapter  29,  Section  29A,  of  the  General  Laws  and  in  accordance  with 
the  Expenditure  Code  Manual,  "03"  consultants,  as  "Non-employees  of  the  Common- 
wealth," (1)  must  have  recognized  professional  status  requiring  discretion  and 
judgment  in  a  formal  field  of  knowledge  and  academic  study,  training,  or  exper- 
ience; (2)  must  be  employed  only  for  a  limited  specified  period  of  time;  and 
(3)  must  provide  a  service  that  regular  state  employees  (whose  salaries  are 
charged  against  the  "01"  and  "02"  subsidiary  accounts)  "ordinarily  do  not  rend- 
er or  are  not  currently  available  to  render."  Chapter  29  also  prohibits  "03" 
consultants  from  supervising  regular  state  employees. 

We  found  that,  contrary  to  these  requirements,  state  agencies  that  we  aud- 
ited (a)  hired  "03"  consultants  to  perform  ongoing  departmental  functions  with- 
in the  scope  of  state  positions,  (b)  employed  consultants  for  periods  exceed- 
ing one  year,  and  (c)  permitted  consultants  to  supervise  state  employees. 

Officials  from  each  of  the  agencies  cited  above,  as  well  as  from  the  Execu- 
tive Office  of  Human  Services  and  the  Executive  Office  of  Environmental  Af- 
fairs, agreed  with  our  conclusion  that  many  "03"  consultants  provide  services 
identical  to  those  ordinarily  performed  by  regular  state  employees,  and  they 
pointed  to   the  state  budgetary  process  as   the  cause  of   the  problem.  According 
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to  these  officials,  the  Legislature,  while  increasing  the  agencies'  responsib- 
ilities, is  (and  has  been)  largely  unwilling  to  authorize  additional  "01"  and 
"02"  state-employee  positions.  For  instance,  the  Department  of  Public  Health 
has  been  legislatively  mandated  to  initiate  a  Nutrition  Office  and  an  AIDS  Pro- 
gram, but  no  additional  state-employee  positions  have  been  authorized  by  the 
Legislature.  The  departments  of  Public  Works  and  Environmental  Quality  Engin- 
eering have  been  required  to  expand  existing  programs  without  commensurate  in- 
creases in  authorized  staffing  levels. 

Like  the  Legislature,  the  Executive  Office  for  Administration  and  Finance 
(EOAF) ,  according  to  these  officials,  has  attempted  to  limit  increases  in  "01" 
and  "02"  positions.  The  Executive  Secretary  of  EOAF,  who  also  serves  as  the 
Secretary  of  Administration  in  the  Governor's  Cabinet,  works  extensively  with 
state  agencies  and  other  executive  offices  in  formulating  their  annual  budget 
requests.  The  finalized  budget  requests  are  submitted  to  the  Governor,  who, 
in  turn,  submits  his  budget  recommendations  to  the  Legislature.  The  officials 
told  us  that  in  recent  years  EOAF  has  actively  pursued  a  course  of  limiting  or 
"capping"  the  number  of  state-employee  positions  that  agencies  request  from 
the  Legislature.  Some  of  these  officials  stated  that  EOAF,  like  the  State  Leg- 
islature, does  not  want  to  be  put  on  record  as  proposing  increases  in  the  num- 
ber of  state  employees.  Consequently,  agencies  have  been  reluctant  to  request 
needed  "01"  and  "02"  positions.  These  officials  have  concluded  that  agencies 
must  utilize  "03"  consultants  in  order  to  adequately  provide  legislatively  man- 
dated services  to  the  public. 

Using  consultants  as  if  they  were  state  employees  is  permitted  under  the 
legislative  requirement  that  "03"  consultants  provide  services  which  "regular 
state  employees  ordinarily  do  not  render  or  are  not  currently  available  to 
render"    [emphasis   added].      However,   a   1973  study  of   the   "03"  system  issued  by 
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the  Joint  Committee  on  Post  Audit  and  Oversight  criticized  the  language  in  the 
Expenditure  Code  Manual  that  permits  state  agencies  to  use  consultants  as  de 
facto  state  employees.  The  report  describes  the  language  in  the  Expenditure 
Code  Manual  (quoted  above  with  emphasis  added)  as  "very  broad  and  general"  and 
goes  on  to  characterize  the  clause  as  an  "escape  hatch." 

In  our  opinion,  using  large  numbers  of  "03"  consultants  to  perform,  on  an 
ongoing  basis,  the  tasks  ordinarily  carried  out  by  state  employees  blurs  the 
formal  and  necessary  distinction  between  ("01"  and  "02")  state  employees  and 
"03"  consultants. 

Unless  a  clear  distinction  Is  maintained,  the  size  and  composition  of  the 
state's  workforce  cannot  be  meaningfully  determined.  (The  problem  of  determin- 
ing the  size  and  composition  of  the  state's  workforce  is  further  complicated 
by  the  fact  that  a  master  listing  of  consultants  does  not  exist.)  In  addi- 
tion, using  "03"  consultants  as  de  facto  state  employees  lessens  the  Legisla- 
ture's control  over  determining  the  number  of  employees  that  state  agencies 
may  hire  in  carrying  out  their  mandated  responsibilities. 

Finally,  the  use  of  consultants  as  de  facto  employees  carries  with  it  a 
contingent  liability  to  the  Commonwealth.  In  1980,  a  former  "03"  consultant 
who  had  been  transferred  to  a  state-employee  position  was  awarded  a  19-month 
retroactive  pay  raise  as  a  result  of  a  grievance  she  filed  with  the  Common- 
wealth. This  individual  sought  to  have  her  years  of  service  as  an  "03"  con- 
sultant included  in  her  total  years  of  service  as  a  state  employee  in  order  to 
enhance  her  seniority  status  (and  consequently  her  salary  rate)  within  her  cur- 
rent position. 

The  case  went  to  binding  arbitration  on  January  27,  1980.  Deciding  in  fav- 
or of  this  individual,   the  arbitrator  stated  in  his  opinion: 

This  is  not  a  case  in  which  the  Commonwealth  contends  that  a  consultant 
was  truly  an  "independent  contractor,"  as  that  term  has  been  defined  in 
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statutes  and  court  cases.  Thus,  although  .  .  .  [the  plaintiff]  was 
called  a  "consultant,"  there  is  no  contention  that  she  had  independent 
status.  The  status  that  she  held  was  as  a  regular  employee  who  was 
categorized  as  a  "consultant"  for  the  Commonwealth's  convenience — for 
fiscal  reasons  alone,  wholly  unrelated  to  her  actual  employment  status 
or  duties.  It  is  a  fancy  fiscal  fiction  that  ought  not  be  the  basis 
for  penalizing  employees. 

Subsequent  to  this  case,  the  Commonwealth  entered  into  an  agreement  with 
the  state  employees'  collective  bargaining  units  that  addresses  the  issue  of 
"03"  consultants  transferring  to  state  positions.  This  agreement  stipulates 
that  such  persons  are  entitled  to  have  their  length  of  service  considered  for 
the  purposes  of  salary  determination  and  vacation  status,  provided  that  their 
"03"  service  was  performed  under  the  direct  control  of  the  Commonwealth  and 
under  the  same  or  similar  conditions  of  employment  as  state  employees. 

Three  specific  findings  pertaining  to  the  use  of  consultants  are  discussed 
in  the  three  following  sections.  Our  recommendations  appear  immediately 
following  these  subsections. 

A.  Consultants  Performed  Ongoing  Agency  Functions:  As  shown  in  the  table 
below,  a  significant  number  of  "03"  consultants  contracted  by  the  departments 
of  Public  Works,  Environmental  Quality  Engineering,  and  Public  Health  did  not 
provide  non-employee  services.  Instead,  consultants  were  used  to  perform  rou- 
tine services — services  that  were,  or  are  also  being,  performed  by  state  em- 
ployees— in  order  to  augment  an  agency's  staff: 

Total  Fiscal  Year  1985        Consultants  Who  Performed 

"03"  Consultants   Routine  Services  

Agency  Contracts  Amount  Contracts  Amount 

DPW                                                   165  $45,174,359  104  $35,111,454 

DEQE                                                  179  15,583,  530  121  3,108,120 

DPH                                                 430  13,243,348  92  1,463,119 

774  $74>001.237  317  $39.  682.  693 

Department  of  Public  Works  (DPW):  During  the  audit  period,  DPW  used  con- 
sultants  in  many  of   its  day-to-day  operations,    such  as   bridge  inspections  and 
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public  relations.  DPW  is  required  to  rate  and  inspect  bridges  to  determine 
safety,  maximum  load  capacity,  and  rehabilitation  needs.  Previously,  this 
function  was  performed  primarily  by  state  employees  although  consultants  were 
hired  for  bridges  that  were  difficult  to  access  and  thus  special  expertise  was 
required.  Today,  however,  DPW,  according  to  one  DPW  official,  "relies  heav- 
ily" upon  consultants  to  perform  this  service  on  all  types  of  bridges  through- 
out the  Commonwealth. 

To  take  another  example,  DPW's  Public  Information  Office  has  ongoing  re- 
sponsibilities such  as  the  agency's  newsletter,  media  interaction,  consumer 
awareness,  and  public  information  campaigns  for  special  DPW  projects.  For 
these  ongoing  and  routine  activities,  the  Public  Information  Office  utilized 
"03"  consultants.  Public  information  and  public  relations  consultants  are  al- 
so used  regularly  in  the  DPW  Commissioner's  Office  to  augment  existing  em- 
ployee resources. 

The  table  below  details  DPW's  fiscal  year  1985  consultant  contracts  under 
which  services  were  provided  within  the  scope  of  state  positions. 


Number  of 

Total 

Consultant 

Contracts 

Contract 

Service 

Awarded 

Amount 

Surveying  Services 

36 

$14,043, 782 

Environmental  Services 

13 

7,836,023 

Traffic  Planning 

10 

4,144,030 

Bridge  Rating  and  Inspection 

12 

4,139,  500 

Highway  and  Bridge  Design 

14 

2,881,253 

Project  Management 

5 

1, 544, 570 

Highway  Maintenance 

3 

269,840 

Public  Information 

11 

2  52,4  56 

104 

$35,111,454 

Officials  from  DPW  acknowledged  that  many  consultants  do  in  fact  provide 
services  identical  to  those  performed  by  regular  DPW  employees,  and  they  cited 
the  drastic   personnel   cutbacks   of   1981   as   the   reason  for  hiring  consultants. 
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In  1981,  DPW  was  forced  to  lay  off  25  percent  of  its  employees  when  the 
Legislature  reduced  DPW' s  personnel  appropriations.  The  cuts  reduced  DPW  s 
workforce  from  3,983  to  2,987  employees  and  made  it  impossible  for  DPW  to 
continue  providing  legislatively  mandated  services  at  the  pre-layoff  level. 
Consequently,  DPW,  these  officials  stated,  began  relying  upon  the  "03"  system 
to  maintain  its  level  of  service  to  the  public. 

DPW's  increased  reliance  upon  "03"  consultants  is  evidenced  by  the  signif- 
icant increase  in  its  "03"  expenditures  between  fiscal  years  1981  and  1985. 
During  this  period,  DPW's  "03"  expenditures  rose  52  percent,  while  its  state 
employee  payroll  expenses  increased  by  only  20  percent. 

DPW  has  agreed  with  EOAF  to  cap  future  "01"  and  "02"  personnel  requests  at 
3,477  positions.  If  the  Legislature  approves  this  level  of  staffing,  DPW's  em- 
ployee workforce  will  still  be  506  positions  under  the  1981  level.  Unless  add- 
itional state-employee  positions  are  authorized,  DPW  must  continue  to  rely  on 
consultants  to  carry  out  its  legislatively  mandated  functions. 

Auditee's  Response:  In  response  to  our  draft  audit  report,  DPW  asserted 
that  all  104  consultant  contracts  met  the  criteria  outlined  in  the  Expenditure 
Code  Manual.  Specifically,  the  contracts  were  all,  according  to  DPW  offic- 
ials, professional  in  nature,  for  a  limited  period  of  time,  and  for  services 
for  which  state  employees  were  not  available. 

DPW  took  exception  with   the  characterization  of   these  consultant  services 

as  routine.     They  stated: 

They  are  services  which  are  clearly  professional  in  nature,  demand  dis- 
cretion and  judgment  in  a  formal  field  of  knowledge  and  academic  study, 
and  require  appropriate  training  or  experience. 

DPW  officials  also  stated  that  their  increased  reliance  on  "03"  consult- 
ants, as  shown  by  the  increase  in  "03"  expenditures  between  1981  and  1985,  was 
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the  direct  result  of  increased  highway -construction  activities  during  that  per- 
iod . 

Auditor's  Reply:  We  agree  that  DPW s  use  of  consultants  was  in  compliance 
with  the  criteria  set  forth  in  the  Expenditure  Code  Manual.  We  would  like  to 
note,  however,  that  DPW ' s  reliance  on  the  so  called  "escape  hatch"  clause  (the 
unavailability  of  state  employees)  supports  our  contention  that  the  consult- 
ants were  utilized  to  provide  services  within  the  scope  of  ongoing  DPW  opera- 
tions . 

We  do  not  believe  that  our  use  of  the  term  "routine"  is  inconsistent  with 
the  professional  status  or  training  of  some  consultants.  We  believe,  however, 
that  the  routine  and  ongoing  operations  of  a  state  agency  are  more  appropriate- 
ly performed  by  trained  and  experienced  state  employees  as  opposed  to  consult- 
ants. 

Finally,  it  is  reasonable  to  assume  that  an  increase  in  highway -const ruc- 
tion activity  would  have  necessarily  resulted  in  an  Increase  In  "01"  and  "02" 
expenditures  had  the  positions  and  funds  been  available.  Since  the  funds  and 
positions  were  not  available,  we  see  the  "03"  expenditures  rise  as  the  direct 
reof  DPW's  need  to  rely  on  consultants  to  provide  legislatively  mandated  serv- 
ices . 

Department  of  Environmental  Quality  Engineering  (DEQE) :  During  fiscal 
year  1985,  DEQE  initiated  179  consultant  contracts  totalling  $15,  583,  530.  Of 
that  amount,  121  contracts  (68  percent)  totalling  $3,108,120  were  awarded  to 
"03"  consultants  for  services  that  fall  within  the  scope  of  DEQE  positions 
(i.e.,  regular  "01"  and  "02"  state  employees). 

Consultants  employed  under  these  121  contracts  performed  duties  including 
environmental  planning,  water  analysis,  accounting,  and  administrative  servi- 
ces.    DEQE's  regular  employees  performed   identical  duties,   and  the  consultants 
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and  regular  employees  reported  to  the  same  supervisors.  The  table  below  de- 
tails DEQE's  fiscal  year  1985  contracts  that  provided  for  routine  services 
within  the  scope  of  state  positions. 


Consul tant 
Service 

Corporate  Services* 
Administrative  Support 
Environmental  Services 
Clerical  Services 
Environmental  Planning 
Legal  Services 
Public  Information 


Number  of 
Contracts 
Awarded 

9 
33 
32 
21 
13 

9 

 4 

121 


Total 
Contract 
Amount 

$1,076,  924 
669,357 
493,  522 
409,000 
212,385 
160,479 
86.453 

$3.108.120 


*The  New  England  Interstate  Water  Pollution  Control  Commission  (NEIWPCC)  pro- 
vides a  variety  of  routine  services  to  DEQE  including  administrative  support, 
clerical  and  environmental  services,  and  planning. 

DEQE  officials  acknowledged  that  many  consultants  are  essentially  state  em- 
ployees who  are  needed  to  adequately  carry  out  DEQE's  basic  functions.  These 
officials  stated  that  the  number  of  authorized  state  positions  has  not  kept  up 
with  DEQE's  increased  responsibilities  over  the  past  several  years.  They  add- 
ed that  because  the  Legislature  and  EOAF  have  been  unwilling  to  propose  new  po- 
sitions, DEQE  has  been  forced  to  use  the  "03"  account  to  provide  the  necessary 
services  normally  provided  by  regular  state  employees.  These  officials  con- 
cluded that  the  "03"  mechanism  is  the  primary  method  for  "getting  the  job 
done . " 

The  Assistant  Secretary  for  the  Executive  Office  of  Environmental  Affairs 
(EOEA) ,  which  oversees  DEQE,  agreed  with  this  assessment.  He  added  that  EOEA 
generally  discourages  its  agencies  from  requesting  additional  state-employee 
positions  because  of  the  unlikelihood  of  having  such  requests  approved. 
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Auditee's  Response:  In  response  to  our  draft  audit  report,  DEQE  stated 
that  of  the  121  contracts  cited  in  the  report,  82  contracts  "could  be  consider- 
ed as  hiring  individuals  for  'routine'  services  that  could  be  provided  by  reg- 
ular state  employees."  These  82  individuals  provided  services  "that  State  em- 
ployees were  not  currently  able  to  render  in  compliance  with  legislative  in- 
tent and  EOAF  regulations."     DEQE's  response  continues: 

These  82  individuals  were  hired  to  help  start  up  new  environmental  pro- 
tection programs,  funded  by  the  Federal  and  State  governments,  for 
which  no  01  or  02  positions  were  yet  authorized.  If  these  individuals 
had  not  been  hired,  very  important  programs  would  not  have  been  initi- 
ated— which  would  have  been  contrary  to  the  public  interest. 


DEQE  has  been  actively  pursuing  the  conversion  of  all  consultant  func- 
tions that  could  be  performed  by  state  employees  to  state  employees. 
As  part  of  the  FY'87  state  budget,  DEQE  has  received  20  new,  regular 
state  positions  to  use  to  shift  consultant  work  to  state  employees. 
The  department's  FY'88  budget  request  includes  14  additional  positions 
which  would  be  used  to  shift  all  remaining  consultant  functions  to 
state  employees.  As  a  result  of  all  of  the  actions  that  have  been  and 
are  in  progress,  it  is  expected  that  by  the  middle  of  FY'88,  all  func- 
tions that  could  be  performed  by  state  employees  will  be  performed  by 
state  employees. 

Of  the  remaining  39  contracts,  DEQE  stated  that  9  were  corporate  con- 
tracts, 14  double-counted  other  contracts,  and  16  were  for  temporary  clerical 
services  for  such  purposes  as  covering  office  functions  during  temporary  peak 
work  periods  (such  as  starting  the  Right  to  Know  Program),  vacation  periods 
and  periods  of  extended  sick  leave. 

Auditor's  Reply:  We  agree  with  DEQE's  position  that  82  contracts  were 
used  to  hire  consultants  needed  to  carry  out  the  agency's  legislatively  man- 
dated functions.  However,  in  our  opinion,  the  remaining  39  contracts  were 
also  necessary  to  carry  out  the  ongoing  functions  of  DEQE.  The  9  corporate 
contracts  were  with  NEIWPCC,  a  non-profit  organization,  which  provides  a  var- 
iety of  routine  services  to  DEQE.  (NEIWPCC  is  discussed  further  in  the  third 
finding  of  this  report.)  Each  of  the  14  amended  contracts  cited  by  DEQE  were 
used  to  renew  or  extend  a  consultant's  employment  with  a  commensurate  increase 
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in  the  contract  amount.  Since  these  contracts  incurred  new  financial  obliga- 
tions to  the  Commonwealth,  they  are  not  "double -counted . "  Finally,  the 
$409,000  that  DEQE  contracted  for  to  obtain  clerical  services  and  DEQE's  con- 
sistent level  of  expenditures  under  these  contracts  are,  in  our  opinion,  indi- 
cative of  DEQE's  ongoing  need  for  additional  clerical  positions. 

Department  of  Public  Health  (DPH);  During  fiscal  year  1985,  DPH  executed 
430  consultant  contracts  totalling  $13,243,348.  Of  this  amount,  92  contracts 
(21  percent)  totalling  $1,463,119  were  for  services  within  the  scope  of  state 
positions.  The  table  below  details  DPH's  fiscal  year  1985  consultant  con- 
tracts that  provided  for  routine  services  within  the  scope  of  state  positions. 

Number  of  Total 
Consultant  Contracts  Contract 

Service  Awarded  Amount 

Health  Care                                           54  $881,054 

Administrative                                     22  329,  522 

Research                                              16  2  52  ,  543 

J2  $1.463.  119 

The  92  contracts  were  primarily  with  individual  consultants  rather  than 
with  organizations.  DPH  used  these  consultants,  along  with  state  employees, 
to  carry  out  many  of  its  daily  operations,  for  example,  direct -client  care, 
program  planning,  public  relations,  and  administrative  support.  In  each  case, 
consultants  and  state  employees  worked  along  side  each  other,  performed  simil- 
ar duties,  reported  to  the  same  supervisors,  and  received  equal  pay. 

DPH  officials  agreed  with  our  conclusion  that  many  of  DPH's  "03"  consult- 
ants are  essentially  state  employees  who  are  needed  to  carry  out  adequately 
DPH's  basic  functions.  They  added  that  if  additional  state-employee  positions 
were  to  become  available  through  the  state  budgetary  process,  DPH  would  act  to 
transfer  its   "03"  workforce  into  these  positions.     Managers  from  the  Executive 
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Office  of  Human  Services  (EOHS) ,  which  oversees  DPH,  agreed  with  this  assess- 
ment and  cited  the  reluctance  of  EOAF  to  ask  the  Legislature  for  more  state-em- 
ployee positions  as  the  reason. 

Auditee's  Response:  In  response  to  our  draft  report,  DPH  asserts  that 
"contracting  with  consultants  for  routine  services  is  .  .  .  not  only  appropri- 
ate, but  is  often  required  as  situations  warrant  to  carry  out  functions  man- 
dated by  the  Legislature  or  the  Federal  government  .  .  .  ."  Specifically, 
"DPH  received  funding  for  new  state  programs  in  the  fiscal  year  1985  budget 
without  the  creation  of  new  positions  necessary  to  implement  them.  Funding 
for  these  programs  was  appropriated  in  the  03  subsidiary  by  the  Legislature." 

"While  needing  staff  to  implement  [federal]  programs,  DPH  recognized  its 
responsibility  not  to  incur  long-term  liability  for  the  Commonwealth  by  re- 
questing the  creation  of  new  positions  for  short-term  Federal  grants." 

DPH  stated  that  of  the  92  contracts  cited  in  the  report,  "36  could  be  con- 
sidered de  facto  employees,"  34  of  whom  have  either  already  been  or  will  be 
transferred  into  state  "02"  positions. 

Of  the  remaining  56  contracts,  DPH  stated  that  17  double -counted  other  con- 
tracts, and  39  contracts  were  with  consultants  who  are  no  longer  employed  by 
DPH. 

Auditor's  Reply:  We  agree  with  DPH's  position  that  36  of  the  contracts 
were  for  consultants  who  served  as  de  facto  employees  necessary  to  carry  out 
the  legislatively  mandated  functions  of  the  agency.  However,  in  our  opinion, 
the  remaining  56  contracts  were  also  necessary  to  carry  out  the  ongoing  func- 
tions of  DPH.  DPH's  claim  that  39  contracts  were  with  consultants  who  are  no 
longer  employed  has  no  bearing  upon  the  fact  that  they  were  employed,  during 
our  audit  period,  to  perform  routine  ongoing  functions  at  DPH.  Finally,  we  do 
not  agree  that   the   17  contracts  were  double-counted.     Each  of  these  contracts 
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araended  an  existing  contract,  extending  the  consultant's  employment  and  in- 
creasing the  Commonwealth's  financial  obligations. 

B.  Consultants  Employed  for  Prolonged  Periods;  Our  audit  identified  108 
individuals  who  were  employed  at  DPH  and  DEQE  under  consultant  contracts  on  a 
full-time  continuous  basis  for  periods  ranging  from  13  months  to  9  years. 
This  practice  is  contrary  to  two  requirements  of  the  "03"  system.  The  Expendi- 
ture Code  Manual  requires  that  all  "03"  services  be  "for  a  limited  specified 
period  of  time."  EOAF ' s  Administrative  Bulletin  82-1,  Section  4.08(a),  furth- 
er defines  this  time -limi tatlon  requirement  (for  contracts  with  individuals) 
to  mean  "not  exceeding  one  year."  However,  the  Secretary  of  Administration 
may  waive  the  one-year  requirement  If  "a  request  by  an  agency  and  certifica- 
tion by  the  secretary  of  its  executive  office  [is  submitted]  in  writing  as  to 
the  need  for  such  waiver." 

Although  the  Legislature  clearly  intended  "03"  services  to  be  temporary, 
EOAF  has  established  a  waiver  policy  that  we  believe  has  rendered  this  intent 
meaningless.  If  a  state  agency  believes  that  Individual  "03"  services  are 
needed  for  an  extended  period,  the  agency  can  simply  request  a  waiver  from 
EOAF.  The  only  requirement  is  that  the  request  be  in  writing  and  that  it  spe- 
cify the  need  for  the  continued  services,  but  EOAF  officials  admitted  that 
waivers  are  rarely  denied. 

During  fiscal  year  1985,  DPH  and  DEQE  requested  waivers  for  48  and  9  in- 
dividual consultants,  respectively,  whose  services  were  needed  beyond  one 
year.  In  each  case,  the  agencies  specified  that  "03"  services  were  needed  be- 
cause state-employee  positions  were  not  available.  The  Commissioner  of  Admin- 
istration approved  each  of  these  waivers,  and  the  consultants  were  allowed  to 
continue  their  employment.  For  3  of  DPH's  consultants,  this  was  their  fourth 
consecutive  waiver.      Each  waiver   request   submitted   by  DPH  and  DEQE  indicated 
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that  the  agency  was  using  the  "03"  system  to  simply  augment  staff  resources 
for  prolonged  periods. 

Furthermore,  32  individual  consultants  (13  employed  by  DPH  and  19  employed 
by  DEQE)  have  been  working  for  more  than  one  year  on  a  full-time  basis;  how- 
ever, neither  DPH  nor  DEQE  sought  waivers  for  any  of  these  32  individual  con- 
sultants. Rather,  these  agencies  simply  processed  new  contracts  for  each  of 
the  consultants  through  the  State  Comptroller's  Division,  and  the  violations 
went  undetected. 

Finally,  19  individuals  working  under  organizational  consultant  contracts 
with  DEQE  have  been  performing,  on  a  full-time  basis,  routine  services  at 
DEQE's  offices  for  periods  of  one  to  nine  years.  These  Individuals  are  exempt 
from  any  restrictions  on  their  length  of  services,  because  EOAF's  regulations 
do  not  require  that  organizational  consultants'  services  be  limited  in  dura- 
tion . 

In  our  opinion,  EOAF  needs  to  strengthen  its  monitoring  and  enforcement  of 
the  waiver  requirement.  In  addition,  EOAF  should  amend  its  regulations  to  in- 
clude some  type  of  limited-duration  requirement  for  organizational  consult- 
ants. We  believe  these  actions  would  ensure  the  "03"  system  operates  in  the 
manner  intended  by  the  legislature.  Under  current  regulations,  state  agencies 
can  extend,  for  as  long  as  the  agencies  wish,  the  employment  of  full-time  "03" 
consultants  who  perform  routine  services. 

Audltees'  Response:  DPH  officials  explained  in  response  to  our  draft  re- 
port that  12  of  13  consultants,  identified  as  not  having  appropriate  waivers 
of  the  duration  limit,  had  anniversary  dates  which  occurred  during  the  fiscal 
year.     DPH  officials  explained: 

Although  waivers  were  requested  for  consultants  having  July  1  anniver- 
sary dates  as  part  of  the  fiscal  year  1985  recontracting  process,  waiv- 
ers were  inadvertently  not  requested  when  anniversary  dates  occurred 
later  in  the  fiscal  year. 
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DPH  points  out  that  it  has  corrected  this  problem  and  states: 

There  are  no   longer  any  consultants   performing  services   for  more  than 
one  year  for  whom  waivers  have  not  been  approved. 

According  to  DPH,   the  thirteenth  consultant  did  have  an  approved  waiver. 

DEQE  officials  explained  that  of  the  47  consultants  employed  for  longer 
than  12  months,  19  were  employed  under  organizational  contracts,  10  were  con- 
tracts with  the  same  individuals  but  the  scope  of  their  services  changed  from 
one  year  to  the  next,  9  had  EOAF  waivers  of  the  time-limit  requirement,  and  9 
required  waivers  but  DEQE  did  not  have  them  on  file. 

DEQE  defended  its  use  of  consultants  over  prolonged  periods: 

There  were  a  number  of  personal  service  consultants  performing  func- 
tions important  to  DEQE's  mission  and  the  need  for  these  services  was 
of  a  continuing  nature.  Without  these  consultants,  DEQE  would  have 
been  unable  to  meet  these  needs. 

Auditor's  Reply:  Neither  DPH  nor  DEQE  disputed  our  contention  that  con- 
sultants are  used  for  prolonged  periods  to  augment  staff  resources.  In  fact, 
DEQE  emphasized  in  its  response  the  essential  and  ongoing  nature  of  the  serv- 
ices these  consultants  provide.  We  acknowledge  that  consultants  are  perform- 
ing functions  important  to  the  missions  of  these  agencies. 

DPH  was  unable  to  provide  us  with  documentation  for  the  consultant  it 
stated  as  having  an  approved  waiver. 

We  accept  the  break -out  of  contract -type  provided  by  DEQE  in  its  response 
as  an  accurate  description  of  the  47  contracts.  We  do  not  believe  that  the 
descriptions  provided  alter  the  fact  that  these  47  consultants  were  engaged  in 
full-time  continuous  employment  for  periods  exceeding  12  months.  We  believe 
that  the  use  of  consultants  to  provide  essential  (routine)  services  on  an  on- 
going basis  is  a  practice  that  runs  contrary  to  the  legislative  requirement 
that  consultant  services  be  temporary  in  nature. 
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C.  Consultants  Directly  or  Indirectly  Supervised  State  Employees:  Chap- 
ter 29,  Section  29A,  of  the  General  Laws  states,  in  part:  "No  person  employed 
by  the  Commonwealth  as  a  consultant  so-called  shall  directly  or  indirectly  sup- 
ervise another  temporary  or  permanent  employee  of  the  Commonwealth."  In  Admin- 
istrative Bulletin  82-1,  Section  4.14,  EOAF  promulgated  this  restriction  and 
defines  the  term  "supervise"  to  mean  "to  direct  the  activities  of  an  employee 
on  a  continuing  and  comprehensive  basis,  by  either  direct  communication,  verb- 
al or  written,  from  the  contractor  to  the  employee,  or  by  indirect  communica- 
tion through  a  third  party."  To  determine  agency  compliance  with  the  applica- 
ble laws  and  regulations,  we  reviewed  the  available  relevant  documentation — 
for  example,  organizational  charts,  resumes,  and  internal  memoranda.  Based  on 
this  review,  we  believe  that  9  consultants  at  DPH  and  5  consultants  at  DEQE  di- 
rectly or  indirectly  supervised  state  employees. 

DPH  and  DEQE  officials  have  stated  that  these  consultants  did  not  super- 
vise any  state  employees.  However,  the  documentation  we  reviewed  indicates 
that  the  consultants  did  supervise,  directly  or  indirectly,  state  employees. 
DEQE's  organizational  charts  clearly  show  consultants  directing  the  activities 
of  state  employees.  DPH's  contracts  required  that  the  consultants  supervise 
and  direct  the  activities  of  DPH  employees.  Furthermore,  the  job  titles  of 
the  9  consultants  working  at  DPH  and  the  5  consultants  at  DEQE  certainly  sug- 
gest that  these  14  consultants  had  supervisory  functions.  At  DPH  2  consult- 
ants were  employed  as  Directors;  2  as  Assistant  Directors,  and  2  as  Chiefs  of 
Staff. 

At  DEQE  1  of  the  5  consultants  held  the  position  of  Assistant  Deputy  Com- 
missioner and  has  worked  for  DEQE  as  a  consultant  since  1976.  Resumes  of  2  of 
the  5  consultants  employed  at  DEQE,  indeed,  state  that  the  2  consultants  super- 
vised   state    employees.       DEQE's    Internal   memoranda   and   organizational  charts 
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show  the  5  consultants  holding  supervisory  positions;  however,  their  supervi- 
sory duties  are  not  indicated  on  the  consultants'  contracts  and  the  AF-4s  sub- 
mitted to  EGAF. 

Auditees'  Response:  Both  DPH  and  DEQE  asserted  that  none  of  these  14  con- 
sultants supervised  state  employees.  The  agencies  stated  that  the  documents 
used  by  the  auditors  in  reaching  their  conclusion  did  not  accurately  portray 
consultants'  actual  duties  and  responsibilities. 

Auditor's  Reply:  In  our  opinion,  despite  the  agencies'  responses  to  the 
contrary,  much  of  the  documentation  we  reviewed  indicates  that  these  14  "03" 
consultants  working  at  DPH  and  DEQE  did  supervise,  directly  or  indirectly, 
state  employees. 

Recommendations :  The  State  Legislature  has  recognized  the  need  for  reform 
within  the  Commonwealth's  "03"  consultant  system.  The  Senate  has  recently 
passed  a  bill  that  would  require  that  "consultant  contracts,  whether  written 
with  organizations  or  individuals,  shall  not  be  used  as  substitutes  for  state 
positions."  The  House  of  Representatives  has,  in  its  Budget  Recommendations 
Report  for  fiscal  year  1987,  recommended  the  transfer  of  several  hundred  "03" 
consultants  to  state  positions  (a)  to  "restore  integrity  and  validity  to  the 
Commonwealth's  personnel  system,"  (b)  to  "provide  the  Department  of  Personnel 
Administration  with  the  opportunity  to  evaluate  and  recommend  fair  and  equita- 
ble salary  levels  for  these  employees,"  and  (c)  to  ensure  that  "the  Legisla- 
ture regains  its  ability  to  specify  the  number  of  full-time  positions  which 
should  be  hired  by  any  agency  during  the  fiscal  year." 

In  our  opinion,  these  initiatives  represent  a  constructive  effort  to  re- 
form the  Commonwealth's  "03"  consultant  system. 
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To  help  to  ensure  the  success  of  these  and  future  initiatives,  we  recom- 
mend that  EOAF,  which  has  been  legislatively  mandated  to  regulate  the  "03"  sys- 
tem, conduct  a  statewide  review  of  "03"  consultants  who  are  currently  perform- 
ing state-employee-type  services.  Such  a  review  would  be  directed  at  transfer- 
ring appropriate  "03"  consultants  to  state-employee  positions. 

We  also  recommend  that  the  Governor  and  Legislature  investigate  the  admin- 
istration and  control  of  the  Commonwealth's  "03"  consultant  system.  In  the  in- 
terim, we  recommend  that  EOAF  consider  establishing  a  branch  that  would  be 
solely  responsible  for  the  administration  of  the  "03"  account.  This  branch 
would  be  responsible  for  ensuring  that  agencies  comply  with  EOAF  regulations 
and  that  the  "03"  account  is  used  for  its  intended  purpose. 

EOAF's   Response:      In  responding  to  our  draft  report,   the  Commissioner  of 

Administration  and  Finance  disputed  most  of  the  issues  we  raised.     However,  he 

also  made  the  following  comments: 

.  .  .  I  share  your  belief  that  the  system  can  be  better  managed.  In 
fact,  since  the  start  of  this  calendar  year,  I  have  undertaken  several 
management  initiatives  and  plan  to  institute  more  in  the  near  future. 
These  include: 

1.  Personally  reviewing  and  approving,  or  disapproving,  every  03  con- 
sultant contract  proposed  by  agencies  and  approved  by  their  appro- 
priate Cabinet  Secretary.  In  many  instances,  I  have  not  approved 
the  contracts. 

2.  Requiring,  as  a  result  of  this  personal  review,  that  each  agency 
prepare  an  "03  Spending  Plan"  for  the  1987  fiscal  year  for  my  re- 
view and  approval,  prior  to  my  authorizing  any  03  contract.  Again, 
in  many  instances,  I  have  refused  to  authorize  consulting  con- 
tracts. 

3.  Initiating,  again  as  a  result  of  this  personal  review,  a  process 
during  fiscal  year  1987  for  the  conversion  of  a  large  number  of  in- 
dividuals on  03  contracts  to  02  positions.  Moreover,  in  the  fiscal 
year  1988  budget  currently  being  prepared  for  submission  in  Janu- 
ary, the  Governor  will  request  another  large  number  of  02  positions 
to  be  used  to  convert  individuals  currently  working  as  03  consult- 
ants. 

4.  Issuing  in  the  near  future,  as  a  result  of  a  very  detailed  and  sys- 
tematic assessment  of  the  03  contracting  system  initiated  by  this 
office  earlier  this  year,  a  complete  revision  of  Administrative 
Bulletin  82-1,   i.e.,   the  regulations  governing  the  contracting  of 
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03  consultants  by  state  agencies.  These  new  regulations  are  being 
developed  by  a  senior  level  Work  Group  chaired  by  my  Chief  Counsel 
that  includes  representation  from  the  major  state  agencies  which 
utilize  03  consultants.    .    .  . 

5.  Establishing,  again  as  a  result  of  my  on-going  assessment  of  the  03 
contract  system,  the  position  of  Assistant  Secretary  for  Contract 
Compliance  within  the  Executive  Office  for  Administration  and  Fin- 
ance. This  Assistant  Secretary  will  report  directly  to  me  and  be 
responsible  for  coordinating  and  monitoring  all  contracting  activ- 
ities of  the  Executive  Department  agencies  under  the  purview  of  Ad- 
ministration and  Finance.  This  Assistant  Secretary,  then,  will 
have  responsibilities  very  similar  to  what  the  draft  report  propos- 
es be  done  by  "a  branch  within  the  Executive  Office  for  Administra- 
tion and  Finance."  In  addition,  the  Assistant  Secretary's  respon- 
sibilities will  include  the  coordination  and  monitoring  of  07  pur- 
chase of  service  contracts  and  the  administration  of  the  small  and 
minority  business  purchasing  programs. 

As  the  above  steps  clearly  set  forth,  we  have  already  undertaken 
specific  initiatives  in  this  area,  including  several  which  are  re- 
commended in  the  draft  report,  to  Improve  the  management  of  the  03 
contracting  system.    .    .  . 

We  share  a  mutual  goal — improving  the  management  of  the  03  system  — 
and  we  have  independently  arrived  at  similar  conclusions  on  specif- 
ic steps  toward  that  goal.  Our  combined  support  of  these  and  other 
steps  could  chart  a  new  and  improved  course  for  the  03  system. 

Auditor's  Reply:     We  believe  the  measures  outlined  above  will  address  most 


of  the  issues  raised  in  our  report.  However,  we  wish  to  point  out  that  these 
actions  did  not  commence  until  several  months  after  our  audit  began. 

2.     Deficiencies  in  the  Selection  and  Procurement  of  Consultants 

Our  audit  revealed  that  EOAF  needs  to  strengthen  its  regulations  and  man- 
agement controls  to  ensure  the  efficient  and  economical  procurement  of  "03" 
consultant  services.  Under  the  existing  regulations  and  controls,  state  agenc- 
ies have  been  allowed  to  procure  consultant  services  without  adequately  consid- 
ering the  cost  of  those  services.  Our  audit  disclosed  practices  that  have  re- 
sulted in  three  of  the  five  audited  agencies  spending  at  least  $2.4  million  un- 
necessarily . 
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Sectlon  4.11  of  Administrative  Bulletin  82-1,  which  appears  in  Exhibit  VI 
of  this  report,  requires  that  all  professional  consultant  contracts  having  a 
raaxiraura  obligation  of  $40,000  or  more  must  be  awarded  "pursuant  to  a  selection 
procedure  Involving  .  .  .  the  public  advertisement  in  the  Goods  and  Services 
Bulletin  published  by  the  Secretary  of  State  and  the  solicitation  of  formal 
written  proposals  from  at  least  three  qualified  vendors.    .    .  ." 

Despite  these  requirements,  we  believe  that  EOAF ' s  regulations  governing 
the  selection  of  consultants  are  deficient.  First,  the  regulations  do  not  re- 
quire price  competition.  While  agencies  are  required  to  employ  a  selection 
procedure  involving  the  solicitation  of  formal  written  proposals,  there  is  no 
requirement  that  an  agency  consider  price  in  its  selection.  Consequently, 
agencies  may  select  high  bidders  and  proposers  for  consultant  contracts  with- 
out the  agencies'  having  to  justify  their  decision  not  to  choose  the  lowest 
bidder . 

In  addition  to  the  deficiency  in  the  regulations  noted  above,  we  believe 
that  EOAF's  regulations  contain  several  other  deficiencies.  First,  EOAF's  reg- 
ulations do  not  address  the  selection  of  consultants  for  prof essional -services 
contracts  under  $40,000.  Consequently,  such  contracts  may  be  awarded  to  whom- 
ever the  agency  wishes  and  by  whatever  method  the  agency  deems  appropriate. 

Second,  we  believe  that  Section  4.11  does  not  provide  adequate  guidelines 
for  selecting  consultants  on  professional  contracts  over  $40,000  and  non-pro- 
fessional contracts  over  $500.  For  instance,  the  regulation  does  not  specif- 
ically provide  for  the  request  for  proposals  (RFP)  process,  bidders'  conferen- 
ces, incentives  for  minority  contractors,  contract  negotiation  procedures,  sub- 
contracting procedures,  and  the  final  selection  of  consultants.  By  contrast, 
detailed  regulations,  addressing  each  of  these  issues,  exist  for  the  Common- 
wealth's "07"  purchase -of -human-services  system. 
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Because  EOAF  has  not  provided  detailed  instructions  for  selecting  "03"  con- 
sultants, state  agencies  have  designed  their  own  selection  processes,  but 
their  procedures  do  not  ensure  that  state  funds  are  economically  spent.  For 
example,  DEQE  maintains  no  "03"  contracting  policies  and  allows  each  of  its 
subdivisions  to  create  and  implement  its  own  consul tant -select ion  system.  One 
of  these  subdivisions,  the  Office  of  Incident  Response,  awarded  an  $8  million 
consultant  emergency -response  contract  to  a  firm  that  was  not  the  lowest  qual- 
ified bidder.  In  our  opinion,  this  award  has  resulted  in  the  unnecessary  ex- 
penditure of  approximately  $1.2  million  in  state  "Superfund"  monies  (see  page 
33  of  this  report) . 

A  second  DEQE  subdivision,  the  Division  of  Air  Quality  Control,  awarded  a 
$293,000  air-monitoring  contract  to  a  firm  that  was  not  the  lowest  qualified 
bidder.  In  our  opinion,  the  state  spent  at  least  $21,500  in  excess  of  its 
needs  when  it  awarded  this  contract  (see  page  43  of  this  report). 

Third,  under  Subsection  4.113  of  Administrative  Bulletin  82-1,  EOAF  has 
made  provision  for  agencies  to  select  consultants  through  a  "prequalif ication 
procedure."  The  provision,  however,  does  not  define  the  "prequalif ication  pro- 
cedure," nor  does  it  set  forth  the  minimum  requirements  necessary  for  EOAF's 
approval.  As  a  result,  agencies  may  establish  "prequalif ication  procedures" 
that  give  no  consideration  to  price  competition.  For  instance,  in  fiscal  year 
1985  DPW  awarded  $31  million  in  contracts  based  upon  a  prequalif ication  proce- 
dure that  includes  no  element  of  price  competition.  In  our  opinion,  cost  sav- 
ings might  have  been  realized,  had  DPW  competitively  procured  these  contracts 
(see  page  47  of  this  report). 

Fourth,  under  Administrative  Bulletin  82-1,  EOAF  is  authorized  to  grant 
waivers    to    its    competitive-selection    requirements    (a)    if    there    is    only  one 
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qualifled  vendor  (i.e.,  sole  source)  or  (b)  if  there  is  an  emergency  situa- 
tion. We  found  that  EOAF  granted  the  Division  of  Capital  Planning  and  Opera- 
tions (DCPO)  a  waiver  applicable  to  a  $2.5  million  contract  with  Massport.  In 
our  opinion,  approximately  $1.2  million  was  unnecessarily  spent  by  the  state 
as  a  result  of  this  award  and  subsequent  contract  renewal  (see  page  53  of  this 
report) . 

Finally,  and  of  significant  concern,  EOAF  does  not  enforce  its  regulations 
contained  in  Section  4.11  regarding  the  selection  of  consultants.  During  fis- 
cal year  1985,  DPH  and  DEQE  violated  Section  4.11  by  awarding  a  total  of  16 
consultant  contracts,  totalling  $3.5  million,  without  following  competitive- 
bid  procedures.  These  violations  were  not  detected  by  the  State  Comptroller, 
no  enforcement  action  was  taken,  and  the  contracts  were  approved  (see  page 
71  of  this  report)  . 

Because  EOAF  has  not  provided  detailed  procurement  regulations  and  instruc- 
tions to  state  agencies  and  has  failed  to  control  the  "03"  system,  the  agenc- 
ies included  in  our  audit  have  been  allowed  to  award  millions  of  dollars  in 
"03"  contracts  without  the  benefit  of  price  competition.  Our  audit  has  re- 
vealed that  this  situation  has  resulted  in  unnecessary  costs  to  the  Common- 
wealth. 

A.  Failure  To  Select  Lowest  Qualified  Bidder  for  Emergency  Response  Con- 
tract :  DEQE  did  not  select  the  lowest  qualified  bidder  for  its  statewide  emer- 
gency-response contract.  For  this  contract,  DEQE  rated  two  consulting  firms 
technically  competent  and  reported  to  EOAF  that  the  lowest  qualified  bidder 
was  selected  to  provide  the  services.  However,  because  the  firm  that  was  se- 
lected had  actually  submitted  the  higher  bid,  DEQE  wasted  as  much  as  $1.2 
million    of    state    monies,    which    could    have    otherwise    been    used    to  further 
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DEQE's  mission  of  preserving  and  enhancing  the  quality  of  the  Commonwealth's 
natural  resources. 

On  February  27,  1984,  DEQE  awarded  a  $1  million  two-year  "03"  contract  to 
Clean  Harbors,  Inc.  of  Kingston,  Massachusetts.  The  purpose  of  this  contract 
was  to  respond  to  statewide  emergency  situations  involving  the  release,  or 
threat  of  release,  of  oil  and  other  hazardous  materials.  To  have  the  firm  per- 
form initial  remedial  measure  (IRM)  activities,  DEQE  amended  the  contract  five 
times  during  the  period  February  1984  to  February  1986,  increasing  the  total 
contract  amount  800  percent,  to  $8.1  million,  and  extending  the  duration  of 
the  contract  by  one  year,  to  February  1987.  As  of  March  1,  1986,  $5.1  million 
had  been  expended  against  this  contract,  and  $3  million  remained  committed  for 
future  services. 

The  contract  was  awarded  to  Clean  Harbors,  Inc.  even  though  another  firm. 
Jet  Line  Services,  Inc.  of  Stoughton,  Massachusetts,  was  identified  through 
DEQE's  own  selection  process  as  the  lowest  qualified  bidder.  DEQE's  failure 
to  select  Jet  Line  Services  has  resulted  in  the  overexpenditure  of  much-needed 
hazardous  waste  clean-up  funds. 

During  August  1983,  the  Acting  Director  of  DEQE's  Office  of  Incident  Re- 
sponse assigned  four  individuals  to  a  committee  responsible  for  designing  and 
implementing  a  process  for  awarding  DEQE's  statewide  emergency -response  con- 
tract. The  committee  established  a  grading  system  to  evaluate  the  qualifica- 
tions and  service  costs  of  all  interested  firms.  The  committee  decided  that 
any  interested  firm  deemed  to  possess  insufficient  qualifications  would  auto- 
matically be  dropped  from  consideration. 

On  October  31,  1983,  the  committee  mailed  RFPs  to  more  than  50  companies. 
Four  firms  responded,  and  the  committee  decided  that  only  2  were  adequately 
qualified  to  perform  the  work:     Clean  Harbors,   Inc.  and  Jet  Line  Services.  At 
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this  time,  the  committee  informed  the  2  other  firms  of  their  being  dropped 
from  consideration  and  proceeded  with  the  evaluation  of  cost  proposals  from 
Clean  Harbors  and  Jet  Line.  The  committee's  evaluation  identified  Jet  Line's 
average  response  cost  to  be  14.7  percent  lower  than  that  of  Clean  Harbors. 

In  December  1983,  the  committee  completed  its  selection  process.  Minutes 
of  the  committee's  deliberations  were  not  available.  The  only  documentation 
available  for  our  examination  were  summaries  of  scores  awarded  by  the  commit- 
tee. Final  scores  (shown  below)  indicate  that  Jet  Line  Services  initially  out - 
scored  Clean  Harbors  by  approximately  3  points  (82.656  to  79.574).  The  commit- 
tee then  decided  to  conduct  surprise  inspections  of  the  two  firms'  facilities 
in  order  to  verify  information  contained  in  the  firms'  proposals. 

Based  upon  the  committee's  December  29  Inspection  of  Jet  Line  Services  and 
its  December  30  inspection  of  Clean  Harbors,  adjustments  were  made  to  both 
firms'  scores.  Jet  Line's  total  score  was  adjusted  downward,  while  Clean  Harb- 
or's score  was  raised.  Clean  Harbors  was  then  awarded  the  contract.  A  sum- 
mary of  the  committee's  initial  ratings  and  adjustments  are  as  follows: 

Initial  Ratings 

Qualifications  Possible  Points        Jet  Line        Clean  Harbors 


Resources 
Management 
Technical  Approach 

Subtotal 
Cost 

Total 


15 
16 
34 
65 
35 
100 


12.000 
8.  750 

2  6.906 
47.  656 

3  5.000 
82. 656 


12.000 
10.000 
27.719 
49.  719 
29.855 
79. 574 


Resources 
Management 

Adjusted  Totals 


Adjusted  Ratings 

Possible  Points      Jet  Line 


15 
16 


-1.75 

No  change 
80.906 


Clean  Harbors 

No  change 
+3.25 
82.824 
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Clearly,  the  coramittee  considered  Jet  Line  to  be  fully  qualified  to  per- 
form the  services  under  this  contract  since  it  had  initially  selected  Jet  Line 
as  one  of  the  two  finalists.  In  fact,  Jet  Line  had  held  the  emergency  re- 
sponse contract  with  DEQE  from  July  1981  to  February  1984,  when  the  contract 
was  awarded  to  Clean  Harbors.  In  a  letter  dated  March  1,  1984  to  an  official 
of  Jet  Line  Services,  the  Acting  Director  of  DEQE's  Office  of  Incident  Re- 
sponse stated: 

I  sincerely  hope  that  our  decision  to  contract  with  another  firm  will 
not  be  perceived  in  any  way  as  DEQE's  dissatisfaction  with  Jet  Line's 
services  in  the  past.  On  the  contrary,  we  feel  that  Jet  Line  has  per- 
formed admirably  as  the  Commonwealth's  cleanup  contractor. 

On  the  AF-4  Form  submitted  to  the  State  Comptroller,  DEQE  indicated  that 
Clean  Harbors  was  "the  lowest  qualified  bid  or  proposal  of  three  or  more  bids 
and  proposals."  However,  the  supporting  financial  analyses  clearly  indicate 
that  Clean  Harbors,  Inc.  was  not  the  lowest  qualified  bidder  on  this  contract. 
The  Comptroller's  Division,  however,  failed  to  verify  DEQE's  certification  and 
consequently  approved  the  contract  on  February  29,  1984. 

Based  on  the  difference  between  Jet  Line's  and  Clean  Harbors'  average  pro- 
ject costs,  14.7  percent,  cost  savings  of  as  much  as  $1.2  million  could  have 
been  realized,  had  DEQE  awarded  the  $8.1  million  contract  to  Jet  Line. 

Aside  from  our  contention  that  the  lowest  qualified  bidder  should  have 
been  awarded  this  contract,  we  question  several  of  the  selection  committee's 
scoring  adjustments  that  resulted  from  its  surprise  inspections. 

Jet  Line's  "resources  qualifications"  were  downgraded  by  1.75  points  for 
the  following  reasons: 

1.  Jet  Line's  western  Massachusetts  subsidiary  response  firm  "has  very 
little  experience  and  training  and  would  have  to  rely  on  Jet  Line  for 
on-site  supervision"  (0.875  point  down-grade). 

2.  This  same  subsidiary  firm  did  not  maintain  a  permanently  stationed 
"vac"   truck,  at  its  western  Massachusetts  facility.     In  the  event  of  an 
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emergency  response  situation,  the  subsidiary  firm  would  have  to  borrow 
such  a  truck  from  Jet  Line  (0.875  point  down-grade). 

We  question  the  persuasiveness  of  the  first  reason  since  the  relative  inex- 
perience of  this  subsidiary  firm  had  already  been  considered  during  the  commit- 
tee's initial  evaluation  of  Jet  Line's  available  resources.  To  Jet  Line's  dis- 
advantage, this  adjustment  effectively  and  unfairly  "double -counts"  one  compon- 
ent in  the  evaluation. 

Regarding  the  second  reason,  the  Chairman  of  DEQE's  selection  committee 
told  us  that  Jet  Line  had  offered  to  permanently  station  a  "vac"  truck  at  this 
facility.     In  our  opinion,  such  a  move  would  have  resolved  this  problem. 

Clean  Harbors'  "management  qualifications"  were  upgraded  by  3.25  points 
for  the  following  reasons: 

1.  Clean  Harbors'  quality  control  program  was  enhanced  by  its  utilization 
of  a  centrifuge  device  (1.25  point  up-grade). 

2.  Clean  Harbors  employed  a  CPA  firm  to  produce  a  monthly  expense  report. 
This  report  "could  prove  beneficial  to  DEQE  for  invoicing  and  record- 
keeping"    (1.0  point  up-grade). 

3.  This  same  expense  report  would  provide  a  "very  good  audit  trail"  (1.0 
point  up-grade)  . 

In  our  opinion,  the  first  adjustment  is  valid.  We  question,  however,  the 
last  two  adjustments.  The  committee  had  already  recognized  this  expense  re- 
port as  being  "a  plus"  under  its  initial  evaluation  and  had  graded  Clean  Harb- 
ors accordingly.     In  effect,  DEQE  counted  this  standard  twice. 

It  should  also  be  pointed  out  that  the  CPA  firm  only  prepares  this  monthly 
expense  report;  the  CPA  firm  does  not  audit  or  verify  the  expense  amounts 
shown  in  the  report.  That  is,  the  report  is  nothing  more  than  an  unaudited 
compilation  of  charges  against  the  contract — information  that  DEQE  already  has 
access  to  on  a  daily  basis.  The  possible  cost  savings  available  to  DEQE,  had 
it  awarded  the  contract  to  Jet  Line,  should  have  outweighed  any  consideration 
for  the  questionable  benefits  attainable  from  this  report. 
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Had  the  committee  not  considered  the  expense  report  in  its  inspection  find- 
ings, Jet  Line  would  have  been  awarded  the  contract,  and  the  Commonwealth 
would  have  saved  as  much  as  $1.2  million. 

Another  area  of  concern  is  DEQE's  current  handling  of  the  emergency -re - 
sponse  contract.  DEQE  has  expanded  Clean  Harbors'  duties  to  include  IRM  activ- 
ities. The  IRM  process  involves  extensive  hazardous -waste  removal  at  various 
locations  throughout  the  state.  Individual  IRM  projects  may  take  one  year  to 
complete  and  cost  as  much  as  $1  million.  Although  IRM  work  is  not  mentioned 
in  DEQE's  contract  with  Clean  Harbors  and  was  not  considered  in  DEQE's  "03"  se- 
lection process,  IRM  activities  currently  constitute  one-half  of  Clean  Harb- 
ors'  service  charges  to  DEQE. 

Prior  to  DEQE's  awarding  the  emergency  response  contract  to  Clean  Harbors, 
long-term  hazardous  waste  clean-up  projects  were  performed  under  separate  con- 
tracts. In  1983,  for  instance.  Jet  Line  held  a  contract  for  hazardous -waste 
clean-up  at  two  sites  owned  by  an  engineering  firm.  In  our  opinion,  such 
should  be  the  current  policy  at  DEQE. 

Competitive  procurement  of  "03"  contractors  for  individual  and  specific 
hazardous  waste  clean-up  projects  would  enhance  the  economical  and  efficient 
use  of  state  "Superfund"  monies.  DEQE's  current  practice  of  employing  its  em- 
ergency response  contractor  in  major  clean-up  projects  precludes  other  firms 
from  bidding  on  these  projects.  It  may  also  inhibit  Clean  Harbors'  ability  to 
respond  to  emergency  situations  In  a  timely  fashion  since  many  of  its  person- 
nel and  equipment  resources  are  being  utilized  at  various  IRM  locations.  Fin- 
ally, DEQE's  use  of  Clean  Harbors  for  extensive  IRM  work  violates  Administra- 
tive Bulletin  82-1  as  well  as  Massachusetts  General  Laws,  Chapter  29,  Section 
29A,  both  of  which  require  that  all  "03"  contracts  describe  the  specific  serv- 
ices to  be  performed  by  the  consultant. 
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During  the  audit,  we  received  information  from  individuals  within  the  haz- 
ardous waste  clean-up  industry  concerning  DEQE's  award  of  this  contract  and 
certain  improprieties  that  may  have  occurred.  We  plan  to  forward  this  informa- 
tion along  with  our  audit  workpapers  to  the  State  Attorney  General's  Office. 

Recommendations :  DEQE  should  establish  a  standardized  vendor-selection 
process  and  ensure  that  all  "03"  consultant  contracts  are  awarded  to  the  low- 
est qualified  bidder.     At  a  minimum,   the  process  should  include: 

1.  A  formalized  system  to  evaluate  proposed  consultants'  qualifications 
on  a  consistent  and  equitable  basis. 

2.  Pre -determined  criteria  to  distinguish  qualified  from  non-qualified 
proposers . 

3.  Administrative  controls  to  ensure  that  contracts  are  awarded  to  the 
lowest  qualified  bidder. 

4.  A  requirement  that,  In  the  event  that  the  lowest  qualified  bidder  is 
not  selected,  the  rationale  for  not  selecting  the  lowest  bid  is  fully 
detailed  and  documented. 

We  further  recommend  that  DEQE,   in  compliance  with  EOAF  regulations,  limit 

its    future   use   of    Clean  Harbors,    Inc.,    to  only   those   services   identified  in 

the   emergency   response   contract.      We   believe   that   DEQE  should  take  immediate 

steps   to  solicit   competitive  proposals,   under  separate  contracts,    for  IRM  and 

other  non-emergency  hazardous  waste  clean-up  projects,   as  was  DEQE's  practice 

in  the  past. 

Auditee's  Response:     DEQE  agrees  with  our  finding  that  it  should  not  have 

indicated    to    EOAF    that    the    lowest    qualified   bidder   was    selected   and  states 

that  the  violation  resulted  from  clerical  error.     In  another  instance,  we  have 

revised  our   report   to   reflect   DEQE's   correct   assertion   that   its   selection  of 

the  higher  bidder  does  not  violate  EOAF  regulations.     DEQE  does  not  agree  with 

five  points  that  we  make  in  the  finding. 

a.  The  Request  for  Proposals  (RFP)  and  contract  selection  process 
were  established  to  determine  the  most  technically  competent  con- 
tractor to  perform  the  required  services.  This  competitive  pro- 
cess resulted  in  the  selection  of  the  contractor  who  received  the 
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highest  overall  rating  based  on  a  number  of  factors,  only  one  of 
which  was  rates.  Unlike  service  contracts  with  a  clearly  defined 
level  of  effort  and  scope  of  work,  this  contract  contemplated  the 
contractor  responding  to  an  unpredictable  number  of  emergencies 
with  varying  levels  of  effort  and  types  of  activities.  In  a  situ- 
ation in  which  the  level  of  effort  and  scope  of  services  is  clear- 
ly defined,  comparison  of  rates  among  bidders  is  a  reasonable 
basis  for  comparison  and  selection.  However,  in  the  Emergency  Re- 
sponse Contract  the  most  appropriate  measure  of  performance  is  the 
overall  approach  to  the  work,  including  the  cost-effectiveness  of 
the  approach. 

Because  each  proposer  could  expend  a  different  level  of  effort  in 
performing  the  same  service,  the  Department  feels  that  determina- 
tion of  the  "low  bidder"  among  different  proposals  to  this  co- 
ntract is  impossible.  One  could  not  merely  compare  rates  because 
the  level  of  effort  of  each  proposer  under  the  contract  could  be 
very  different.   .   .  . 

b.  We  disagree  that  one  can  arrive  at  the  conclusion  that  $1.2  mil- 
lion has  or  could  have  been  wasted.  The  Auditor  seems  to  have 
arrived  at  this  conclusion  by  making  the  assumption  that  Jet-Line 
would  have  expended  the  same  level  of  effort  as  Clean  Harbors. 
This  is  not  necessarily  true. 

When  DEQE  established  the  evaluation  criteria  for  judging  propos- 
als, it  gave  significant  weight  to  management  capabilities  and 
technical  approaches  in  recognition  of  their  value  in  the  overall 
cost-effectiveness  of  the  contract.  The  Department  believes  that 
paying  the  cost  of  the  best  technical  approach  is  the  appropriate 
criterion  for  selection  of  a  contractor  for  these  important  serv- 
ices . 

In  fact.  Clean  Harbors'  management  and  technical  capabilities  were 
evaluated  to  be  over  15  percent  better  than  Jet-Line's.  There- 
fore, in  order  to  provide  the  same  level  of  technical  ability  as 
Clean  Harbors,  Jet -Line  may  well  have  needed  to  expend  greater 
levels  of  effort  to  provide  the  same  level  of  services.  This 
point,  which  does  not  appear  to  have  been  considered  in  the  Aud- 
itor's Report,  may  well  have  negated  any  cost  benefit  one  could 
assume  by  simply  substituting  rates. 

I  [the  Commissioner  of  DEQE]  believe  that  this  extrapolation  of 
"wasted"  money  is  not  a  logical  conclusion.  Your  argument  is 
based  upon  the  fact  that  the  original  emergency  response  contract 
was  for  one  million  dollars.  Subsequent  amendments  increased  the 
total  amount  of  the  contract  to  $8.1  million.  Your  argument  as- 
sumes that  the  differences  between  Jet  Line  and  Clean  Harbors' 
rates  can  be  extrapolated  into  the  future.  I  do  not  believe  this 
is  a  logical  conclusion  since  it  is  not  known  what  the  rates  would 
have  been  for  each  vendor  if  the  contract  were  re-bid  at  each 
amendment . 
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DEQE  believes  that  there  was  no  "waste"  and  that  some  cost  savings 
may,  in  fact,  have  occurred  since  by  amending  the  contract  the  in- 
itial labor  rates  were  allowed  to  be  extended. 


c.  Initial  Remedial  Measures  are 
was  called  for  in  the  original 
The  types  of  services  that  are 
quested  and  always  considered 
term  IRM  did  not  appear  in  the 


a  type  of  emergency  response  which 
RFP  and  in  the  subsequent  contract, 
now  commonly  known  as  IRMs  were  re- 
part  of  the  contract  although  the 
RFP. 


IRMs  are  no  more  than  classic  emergency  response  actions  with  a 
little  more  planning  than  the  typical  oil  spill  emergency  in  the 
middle  of  night,  and  require  significantly  less  planning  than  a 
long-term  site  remedial  action.  IRMs  are  cost-effective  responses 
because  they  prevent  migration  of  contaminates.  These  response 
actions  prevent  the  Incurrence  of  large  future  costs. 

d.  [The  Auditor's  point  that  the  amendments  to  the  contract  were  for 
the  sole  purpose  of  performing  IRMs]  ...  is  not  correct.  The 
purpose  of  the  amendments  was  to  increase  the  maximum  obligation 
to  provide  enough  funds  for  continuation  of  all  services.  Within 
the  first  six  months  of  entering  into  the  contract  the  Department 
was  required  to  expend  $4  50,000  for  responding  to  the  Peabody  Tan- 
nery Fire  using  one  half  of  our  first  year  maximum  obligation. 
The  very  nature  of  responding  to  unforeseen  emergency  situations 
reasonably  results  in  increasing  the  maximum  obligation  of  the 
contract  to  continue  this  response  capability.   .   .  . 

e.  All  instances  of  double  counting  alleged  by  the  Auditor  are,  in 
fact,  reevaluation  and  rescoring  of  the  pertinent  sections  of  the 
proposals  based  on  information  gathered  as  a  result  of  the  inspec- 
tions. The  explanation  of  each  reevaluation  is  in  the  record  of 
decision.  The  Department  is  always  available  to  review  the  basis 
for  its  decisions  in  this  matter. 

Based  upon  these  surprise  inspections,  initial  scores  were  re- 
evaluated, and  the  contract  was  awarded  to  Clean  Harbors.  It 
appears  that  you  are  in  agreement  with  the  agency's  right  to  make 
the  decision  to  order  a  surprise  inspection  of  the  facilities  as  a 
reasonable  step  to  decide  between  the  two  contractors.  As  I  un- 
derstand it,  your  concern  is  that  the  agency  scored  the  results  of 
that  inspection  differently  than  you  or  your  staff  might  have  done 
under  similar  circumstances.  As  I  pointed  out  in  our  discussion, 
I  feel  that  the  Issue  of  whether  such  an  opinion  is  held  by  you  or 
your  staff  is  not  germalne  [sic]  to  the  question  of  whether  the 
contract  was  awarded  properly. 

DEQE  clearly  had  a  detailed  and  satisfactory  process  to  select  a 
contractor.  From  my  knowledge  of  the  agency's  selection,  we  be- 
lieve that  we  fairly  scored  the  results  of  the  inspection  and 
therefore  we  disagree  only  on  how  the  scores  were  reached.  This 
selection,  with  all  respect  to  your  staff,  Is  the  responsibil ty  of 
this  agency  and  its  professional  staff.  If  I  am  correct  in  my 
understanding  of  this  issue,   I  would  question  the  contention  that 
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there   is  any  basis  to  say  the  contract  was  awarded  to  other  than 
the  bidder  most  qualified  under  the  selection  process. 

Auditor's  Reply:     We  address  DEQE's  five  responses  in  the  order  presented 

above . 

a.  The  closeness  of  the  two  firms'  qualifications  scores  and  the  fact 
that,  prior  to  DEQE's  adjustments,  Jet  Line  had  actually  outscored 
Clean  Harbors,  in  our  opinion,  does  not  support  DEQE's  inference  that 
Clean  Harbors  is  technically  far  superior  to  Jet  Line. 

We  reject  DEQE's  contention  that  a  determination  of  low  bidder  is  im- 
possible and  that  "one  could  not  merely  compare  rates  because  the 
level  of  effort  of  each  proposer  under  the  contract  could  be  very  dif- 
ferent." In  evaluating  each  firm's  cost  proposal,  DEQE  did  not  simply 
compare  rates.  Rather,  DEQE's  selection  committee  designed  four  "scen- 
arios" involving  hypothetical  emergency  situations.  The  committee 
then  decided  what  level  of  manpower,  equipment,  and  supplies  would  be 
needed  by  each  firm  to  adequately  respond.  Based  upon  the  committee's 
estimation  of  each  firm's  response  cost,  the  committee  concluded  that 
Jet  Line's  average  response  cost  would  be  14.7  percent  lower  than 
Clean  Harbors ' . 

b.  For  the  reasons  stated  in  item  "a,"  DEQE  has  failed  to  support  its  con- 
tention that  Clean  Harbors'  management  and  technical  capabilities  "may 
well  have  negated  any  cost  benefit  one  could  assume  by  simply  substi- 
tuting rates." 

In  our  opinion,  DEQE's  second  point  is  not  totally  accurate.  Four  of 
the  five  amendments  involved  increases  to  the  contract's  maximum  obli- 
gation and  were  made  within  the  initial  two-year  contract  period.  Con- 
sequently, DEQE  could  not  have  re-bid  these  amendments  without  violat- 
ing the  contract.  DEQE's  assertion  may  apply  to  the  fifth  amendment, 
which  renewed  the  contract  for  one  year  at  $3  million. 

c.  DEQE's  contract  with  Clean  Harbors  makes  no  mention  of  any  service 
other  than  emergency  responses.  Section  1.0,  "Scope  of  Work,"  of  the 
contract  reads: 

During  the  term  of  this  contract,  the  contractor  at  the 
direction  of  the  Department,  will  provide  services  to  re- 
spond at  any  time  and  at  any  location  in  the  Commonwealth 
or  its  territorial  waters  to  emergency  situations  involv- 
ing releases  and  threats  of  release  of  oil  and  hazardous 
materials . 

Furthermore,  in  a  memorandum  dated  February  5,  1986,  to  the  Commission- 
er of  DEQE,  the  Director  of  DEQE's  Division  of  Solid  and  Hazardous 
Waste  stated: 


While  the  existing  ER  [emergency  response]  contract  with 
Clean  Harbors  does  not  explicitly  address  IRM's  or  Opera- 
tion   and    Maintenance,    we    have    relied    on   Clean  Harbors, 
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Inc.  to  provide  these  services.  Extending  the  existing 
contract  means  that  we  will  continue  to  rely  on  Clean  Har- 
bors to  provide  IRM  and  Operation  and  Maintenance  services 
until  a  new  contract(s)   is  in  place. 

The  Director  also  states:  "IRM's  usually  are  expensive,  some  costing 
$1  million  or  more." 

Requesting  a  $3  million  renewal  to  the  emergency -response  contract, 
the  Director  cites  a  need  for  $1.5  million  for  emergency -response  ac- 
tivities and  $1.5  million  for  IRM's,  "based  on  IRM's  underway,  IRM's 
planned,  and  a  contingency  for  unknown  IRM's." 

In  our  opinion,  DEQE  has  made  a  clear  distinction  between  emergency 
response  services  and  IRM's. 

d.  While  it  Is  clear  that  the  nature  of  emergency  response  services  can 
create  unforseen  budget  variances,  the  significant  increases  in  the 
dollar  amount  of  this  contract  Is,  In  our  opinion,  chiefly  attribut- 
able to  IRM  activities.  In  a  letter  dated  November  5,  1985  to  the 
Commissioner  of  DEQE,  the  Director  of  DEQE's  Division  of  Solid  and 
Hazardous  Waste  recommended  that  Clean  Harbors'  contract  be  increased 
by  $2.1  million.  In  justifying  the  Increase,  the  Director  cited  the 
need  for  emergency -response  funding  of  $500,000  and  IRM  funding  of 
$1.6  million.  The  IRM  funding  would  be  used  for  3  specific  projects 
located  in  Attleboro,  Palmer,  and  Oxford. 

e.  While  DEQE  defends  its  reevaluation  scores  and  selection  of  Clean  Har- 
bors, it  does  not  address  what  we  believe  are  the  major  issues  raised 
in  our  finding.  Specifically,  the  question  of  why  certain  adjustments 
were  made  despite:  (1)  Jet  Line's  willingness  to  permanently  station 
a  "vac"  truck  at  its  western  Massachusetts  subsidiary;  (2)  the  ques- 
tionable Importance  of  the  CPA  report;  and  (3)  the  fact  that  several 
factors  had  already  been  considered  In  DEQE's  initial  grading  of  the 
t  wo  f 1 rms . 

In  our  opinion,  DEQE's  rationale  for  making  several  of  these  reevalu- 
atlons  remains  unclear.  For  the  reasons  stated  In  our  report,  we  be- 
lieve that  the  significant  cost  savings  available  to  the  Commonwealth, 
had  DEQE  selected  Jet  Line  Services,  Inc.  for  this  contract,  should 
have  outweighed  the  questionable  and  unclear  merits  of  several  of 
DEQE's  reevaluatlons . 

B.     Failure  To  Select  Lowest  Qualified  Bidder  for  Alr-Monltoring  Services: 

DEQE  did  not  select  the  lowest  qualified  bidder  for  its  acid  raln/alr-quallty- 

monltorlng  contract.     DEQE  rated  two  consulting  firms  as  both  "able  to  provide 

a   technically  good   product,"   yet   awarded   the  contract    to  the  firm  submitting 

the   higher   of    the    two    bids.      As   a   result,    DEQE   spent   at    least    $21,  500  more 
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than  was  necessary.  This  money  could  have  otherwise  been  used  to  further 
DEQE's  mission  of  preserving  and  enhancing  the  quality  of  the  Commonwealth's 
natural  resources. 

On  March  1,  1985,  DEQE  awarded  a  four-month  $142,000  "03"  contract  to 
Charles  T.  Main,  Inc.  of  Boston  for  the  purpose  of  establishing  and  operating 
an  air-monitoring  station  in  central  Massachusetts.  (The  station  was  intended 
to  periodically  report  on  acid-rain  deposition  and  air  quality  in  the  Common- 
wealth.) DEQE  amended  this  contract  twice,  increasing  the  contract  amount 
over  100  percent,  to  $293,000,  and  extending  the  length  of  the  contract  one 
year,  to  June  1986.  As  of  December  31,  1985,  $204,277  had  been  expended,  and 
$88,723  remained  committed  for  future  services. 

As  we  stated,  the  contract  was  awarded  to  Charles  T.  Main,  Inc.;  however, 
another  firm.  Environmental  Research  Technology,  Inc.  (ERT)  of  Concord,  Massa- 
chusetts, was  identified  through  DEQE's  own  selection  process  as  the  lowest 
qualified  bidder. 

During  July  1984,  DEQE's  Division  of  Air  Quality  Control  established  a  se- 
lection committee  responsible  for  designing  and  implementing  a  process  for 
awarding  DEQE's  air-monitoring  contract.  The  committee  developed  a  grading 
system  to  evaluate  the  qualifications  of  interested  firms.  This  grading  sys- 
tem, however,  did  not  take  into  consideration  the  cost  of  the  consultants'  ser- 
vices . 

Four  firms  responded  to  the  committee's  RFP.  Based  upon  an  initial  review 
of  these  firms'  qualifications,  the  committee  decided  that  only  two  were 
adequately  qualified  to  perform  the  work:  Charles  T.  Main  and  ERT.  At  this 
time,  the  committee  informed  the  two  other  firms  of  their  being  dropped  from 
further  consideration  and  required  the  two  qualified  firms  to  make  an  oral  pre- 
sentation. 
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On  November  27,  1984,  the  committee  completed  its  selection  process. 
Based  upon  final  qualification  scores  of  104.75  for  Charles  T.  Main  and  102.50 
for  ERT,  DEQE  awarded  the  contract  to  Charles  T.  Main.  The  closeness  of  these 
scores  indicates  that  both  firms  were  (virtually)  equally  qualified  to  perform 
the  work.  In  fact,  the  committee's  December  6,  1984  final  report  to  DEQE 
stated:     "Both  firms  appear  able  to  provide  a  technically  good  product." 

Charles  T.   Main's  proposed  cost  for  services  was  $131,800.     ERT's  proposed 

cost  was    $110,300,    or    $21,500  lower.      The   committee,   however,   considered  but 

finally  rejected  cost  of  consultant  services  as  the  basis  for  its  decision  and 

consequently  awarded   no   points   for  ERT's   lower  bid.      In  its  December   6,  1984 

report,   the  committee  concluded: 

The   committee  feels  that   the  remaining  price  difference   .    .    .  between 
ERT  and  Main  is  outweighed  by  the  superior  program  that  Main  proposes. 

In  our  opinion,  such  a  decision  is  contrary  to  the  fiscal  interests  of  the 
Commonwealth.  Consultants  should  be  selected  In  a  manner  that  ensures  the 
state's  obtaining  services  that  sufficiently  meet  its  needs.  By  purchasing 
services  of  "superior"  quality,  DEQE  has  failed  to  ensure  that  taxpayers'  mon- 
ies are  spent  as  economically  as  possible. 

DEQE  amended  its  original  contract  award  of  $142,000  twice,  raising  the 
contract  amount  to  $293,000.  Consequently,  potential  cost  savings,  had  DEQE 
awarded  the  $293,000  contract  to  ERT,  may  well  have  exceeded  the  initial  pro- 
posed price  difference  of  $21,500. 

Recommendations :  DEQE  should  establish  a  standardized  consultant  selec- 
tion process  to  ensure  that  all  "03"  contracts  are  awarded  to  the  lowest  qual- 
ified bidder.      At  a  minimum,  such  a  process  should  include: 

1.  A  formalized  system  to  evaluate  a  proposed  consultant's  qualifications 
on  a  consistent  and  equitable  basis. 

2.  Pre -determined  criteria  to  distinguish  qualified  from  unqualified  pro- 
posers . 
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3.  Administrative  controls  to  ensure  that  contracts  are  awarded  to  the 
lowest  qualified  bidder. 

4.  A  requirement  that,  in  the  event  that  the  lowest  qualified  bidder  is 
not  selected,  the  rationale  for  not  selecting  the  lowest  bid  is  fully 
detailed  and  documented. 

Auditee's  Response: 

In  evaluating  the  proposals,  it  is  important  to  recognize  that  the  pro- 
ject that  the  contractor  was  being  asked  to  undertake  was  a  research 
project.  As  such,  it  was  even  more  important  than  usual  that  accurate 
data  in  sufficient  quantity  be  gathered.  Several  factors  related  to 
the  ERT  proposal  gave  the  department  cause  for  concern  that  sufficient 
data  would  not  be  obtained.  For  example,  DEQE  staff['s]  recommendation 
on  this  contract  stated  "C.T.  Main  presented  a  stronger  field  opera- 
tion. .  .  .someone  would  be  at  the  site  every  day.  Field  personnel 
present  at  the  site  every  day  is  a  strong  'plus,'  minimizing  equipment 
downtime  and  improving  the  data  capture  rate."  Also  relating  to  this 
issue,  "Half  of  the  cost  difference  of  $21,500  between  the  two  lease 
proposals  is  due  to  C.T.  Main's  new,  larger  shelter  and  climate  control 
system.  ERT  would  supply  a  smaller  used  shelter  and  climate  control 
system.  A  new  climate  control  system  enables  the  shelter  interior  to 
remain  within  the  required  temperature  range  of  20  to  30  degrees  Celsi- 
us. Based  on  the  Division  of  Air  Quality  Control's  experience,  a  used 
shelter  and  climate  control  system  is  less  reliable." 

While  it  might  be  possible  to  adjust  payment  to  the  selected  contractor 
if  data  capture  rates  were  unacceptable,  the  basic  mission  of  the  con- 
tract would  not  have  been  carried  out.  It  is  important  that  department 
staff  be  allowed  to  exercise  professional  judgment  suggested  that  the 
lowest  bid  not  be  accepted. 

The  draft  SAO  report  also  suggests  that  DEQE  "did  not  take  into  consid- 
eration the  cost  of  consultant's  services."  The  department's  documen- 
tation on  the  process,  however,  clearly  indicates  that  cost  was  consid- 
ered.    The  factors  rated  and  the  weight  given  follows: 


1. 

Quality  and  responsiveness  of  proposal 

15% 

2. 

Technical  approach 

30% 

3. 

Management  approach 

20% 

4. 

General  capabilities 

15% 

5. 

Costs 

10% 

6. 

General  evaluation 

10% 

It 

is    clear    that    cost   was    taken   into  consideration 

albeit    at    a  low 

weight  in  the  entire  evaluation. 

On  the  basis  of  the  entire  evaluation,  C.T.  Main  scored  highest  consid- 
ering cost  at  a  10%  weight.  Given  the  evaluation  system  used  (which  I 
believe  to  be  appropriate  to  the  situation)  C.T.  Main  should  have  been 
and  was  selected. 
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Auditor's  Reply:  We  still  maintain  that  DEQE  did  not  consider  cost  in  its 
selection  of  this  consultant. 

As  shown  in  DEQE's  Bid  Review  Questionnaire,  the  selection  committee  was 
asked  to  evaluate  the  "costs"  of  each  proposer  based  upon  two  criteria: 

1.  Has  the  proposal  broken  out  the  costs  for  each  piece  of  equipment? 

2.  Has  the  proposal  broken  out  the  costs  for  personnel? 

Consequently,  the  10-percent  weight  factor  given  for  cost  reflects  simply 
whether  or  not  costs  were  itemized  and  has  no  bearing  on  the  difference  in  the 
proposed  cost  amounts . 

Any  contention  that  ERT's  project  could  be  unreliable  is,  in  our  opinion, 
refuted  by  DEQE's  own  selection  committee's  findings.  The  committee  distin- 
guished only  a  2-percent  difference  in  its  rating  of  the  two  firms'  qualifica- 
tions, and  it  reported  to  DEQE  administration  that  "both  firms  appear  able  to 
provide  a  technically  good  product." 

In  our  opinion,  DEQE  did  not  adequately  consider  cost  In  its  selection  of 
this  consultant  and  consequently  purchased  services  that  exceeded  the  Common- 
wealth's needs. 

C.  Non-Competitive  Procurement  Practices:  DPW  purchases  most  of  its  "03" 
consultant  services  through  an  EOAF -authorized  non-competitive  selection  pro- 
cess. Consultants  are  not  required  to  compete  for  an  "03"  contract  on  the 
basis  of  price.  Instead,  DPW's  selection  of  a  consultant  is  primarily  based 
on  DPW's  assessment  of  the  consultant's  ability  to  provide  a  service.  The 
price  of  the  purchased  services  is  negotiated  after  a  consultant  has  been  se- 
lected. Because  the  process  does  not  Involve  price  competition,  DPW  cannot  be 
assured  that  its  price  negotiations  resulted  in  the  purchase  of  quality  serv- 
ice at  the  lowest  possible  price. 
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In  our  opinion,  it  would  be  more  economical  for  DPW  to  employ  competitive 
methods  when  it  selects  consultants.  Such  methods  might  result  in  significant 
cost  savings  that,  in  turn,  could  be  used  to  further  DPW s  mission  of  ensuring 
the  safety  of  highways  and  bridges  throughout  the  Commonwealth. 

Under  Administrative  Bulletin  82-1,  Section  4.11,  the  Commissioner  of  Ad- 
ministration provides  guidelines  for  the  procurement  of  consultant  services. 
EOAF  regulations  specifically  require  that  (1)  the  selection  process  be  "as 
competitive  as  practicable  under  the  circumstances"  and  (2)  "professional  ser- 
vices for  over  $40,000  must  be  purchased  through  the  solicitation  of  formal 
written  proposals  from  at  least  three  qualified  vendors."  Section  4.113  of 
this  regulation  allows  agencies  to  select  consultants  from  a  list  of  "prequal- 
ified"  consultants.  The  list  must  be  established  through  a  process  approved 
in  writing  by  the  Commissioner.  But  Section  4.113  provides  no  criteria  either 
for  agencies  to  follow  when  establishing  a  prequalif ication  process  or  for  the 
Commissioner  to  follow  when  authorizing  such  a  procedure.  The  following  dis- 
cussion outlines  DPW s  current  procurement  practices  and  explains  what  we  be- 
lieve would  be  the  benefits  of  encouraging  price  competition. 

On  September  12,  1983,  the  Commissioner  of  Administration  approved  DPWs 
prequalif ication  process,  in  which  an  internal  review  board,  composed  of  DPW 
engineers  and  division  directors,  evaluates  prospective  consultants  as  to  rela- 
tive size,  capabilities,  and  experience.  Once  the  board  evaluates  a  consult- 
ant, the  consultant  is  placed  on  DPWs  prequalif  ication  list,  which  details 
the  type  of  service  that  each  consultant  is  qualified  to  provide. 

When  the  board  receives  a  request  for  consultant  services  that  are  expect- 
ed to  cost  less  than  $500,000,  it  selects  from  the  current  prequalif ication 
list  a  consultant  who  is  then  invited  to  submit  a  cost  proposal.  If  DPW  finds 
the  consultant's  charges  unacceptable,   it  negotiates  with  the  consultant.  If 
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negotiatlons  are  unsuccessful,  DPW  will  select  another  consultant  from  the  pre- 
qualif ication  list.  According  to  DPW  officials,  it  is  rare  that  an  acceptable 
contract  cannot  be  negotiated. 

For  projects  expected  to  cost  $500,000  or  more,  the  internal  review  board 
selects  three  or  more  consultants  and  invites  them  to  submit  proposals.  The 
proposals  detail  the  scope  of  the  work  but  do  not  include  fee  estimates.  Only 
after  one  of  the  three  consultants  is  selected,  does  DPW  discuss  cost.  At 
that  point,  the  selected  consultant  is  no  longer  competing  with  other  consult- 
ants for  the  contract.  Thus  the  savings  that  usually  result  from  an  open,  com- 
petitive process  may  be  lost  to  the  Commonwealth. 

Many  DPW  consultant  contracts  utilize  federal  monies  in  addition  to  state 
appropriations  and  bond  funds.  The  Office  of  Management  and  Budget  (0MB)  Cir- 
cular A-102,  Attachment  0,  requires  that  all  procurement  transactions  "be  con- 
ducted in  a  manner  that  provides  maximum  open  and  free  competition."  This  cir- 
cular also  states:  "Procurement  procedures  shall  not  restrict  or  eliminate 
competition."  The  0MB  circular  allows  procurement  by  three  methods:  competi- 
tive sealed  bids,  competitive  negotiation,  or  non-competitive  negotiation.  Ac- 
cording to  the  0MB 's  Circular  A-102,  non -competitive  negotiation  is  to  be  used 
as  the  procurement  method  of  last  resort  when  the  other  methods  are  "infeasi- 
ble." 

The  Federal  Highway  Administration  (FHWA)  approved  DPW's  consultant  selec- 
tion process  in  March  1983.  FHWA  categorized  DPW's  method  as  a  competitive  ne- 
gotiation process,  i.e.,  consultants  compete  based  upon  their  relative  size, 
capabilities,  and  experience.  The  price  is  negotiated  after  DPW  has  initially 
selected  a  contractor. 
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In  one  area  of  consultant  operations,  DPW  has  had  recent  experience  with 
the  cost  savings  that  may  result  from  competitive  bidding.  A  1982  audit  con- 
ducted by  FHWA's  Office  of  the  Inspector  General  found  that  survey  consultants 
were  receiving  as  much  as  a  40  percent  profit  because  DPW  did  not  use  price 
competition  in  its  selection  process.  Because  FHWA  allowed  survey  consultants 
to  earn  only  a  15  percent  profit,  the  Inspector  General  recommended  that  DPW 
introduce  price  competition  into  its  selection  process,  and  DPW  implemented 
the  recommendation  during  calendar  year  1984. 

Since  that  time,  survey  contracts  have  been  awarded  on  a  competitive  low- 
bid  basis.  The  savings  resulting  from  DPW's  transition  were  immediate — 8.4 
percent  in  the  first  year.  The  following  table  illustrates  the  cost  effec- 
tiveness of  competitive  bidding  on  survey  rates  in  the  first  three  years  of 
its  use: 

Four -Year  Comparison  -  Survey  Awards 
Calendar  Year  Average  Per  Diem* 

1983  -  Not  Bid  $403.10 

1984  -  Bid  369.37** 

1985  -  Bid  389.06 

1986  -  Bid  391.30 

*  Per  diem  rate  is  based  on  the  daily  cost  of  a  four-person  survey  party. 
Total  contract  dollars  vary  year-to-year  based  on  the  extent  of  work  to  be 
performed  and  the  number  of  survey  parties  needed.  Therefore,  the  average 
per  diem  charge  is  the  most  valid  indicator  of  DPW's  comparative  cost  for 
these  services. 

**8.4  percent  (403.10  -  369.37  =  33.73.     33.73  7  403.10  =  8.4%  cost  savings) 

In  its  survey  division,  DPW's  per  diem  cost  savings  were  so  substantial  in 
the  first  year  of  bidding  that  three  years  later,  even  with  inflation,  costs 
have  not  risen  to  the  pre-bidding  level.  DPW  might  realize  similar  savings  in 
its   other    divisions    by   requiring   competitive   procurement   of   consultant  serv- 
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In  separate  meetings  that  we  held  with  state  and  federal  officials,  the 
DPW  Director  of  Administrative  Services  and  the  FHWA  Assistant  Division  Admin- 
istrator agreed  that  increased  competition  in  consultant  selection  is  a  feasi- 
ble and  desirable  goal  for  DPW. 

Recommendations :  Since  the  potential  for  savings  may  exist,  we  believe 
that  DPW  should  experiment  with  the  introduction  of  price  competition  in  the 
procuring  of  various  consultant  services.  At  a  minimum,  DPW  should  promote 
price  competition  by  more  effective  use  of  its  existing  prequalif ication  and 
negotiation  processes.  For  instance,  the  negotiations  of  scope  could  involve 
several  consultants  after  which  equally  ranked  and  equally  qualified  consult- 
ants would  be  invited  to  submit  fee  proposals. 

Auditee's  Response:  DPW  officials  responded  to  this  portion  of  our  draft 
report  by  summarily  rejecting  all  suggestions  of  price  competition  for  the  se- 
lection of  design  consultants.  They  argue  that  "the  [auditor's]  recommenda- 
tion that  the  Department  move  to  a  price-based  competition  for  these  services 
is  contrary  to  existing  state  policy.  This  policy  is  based  on  the  work  of  the 
Special  Commission  Concerning  State  and  County  Buildings  (often  referred  to  as 
the  Ward  Commission),  which  opposed  fee  competition  in  the  area  of  design." 

DPW  officials  continue  their  response  by  detailing  the  methods  used  to  ne- 
gotiate cost  with  the  selected  consultant.  They  state:  "We  see  no  substan- 
tive difference  between  considering  price  before  selection  and  considering 
price  after  [consultant]  selection."  DPW  officials  feel  that  their  "practice 
of  ' post -consideration '  is  in  fact  superior,  primarily  because  the  scope  of 
the  services  needed  is  usually  further  defined  through  negotiations  with  the 
consultant,  meaning  that  the  Department  has  even  greater  assurance  that  it 
will  get  only  the  services  it  really  needs  and  will  therefore  pay  for  no  more 
than  is  needed  to  complete  the  tasks  in  the  contract." 
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Furtherraore,  DPW  officials  suggest  that  we  have  incorrectly  presented 
FHWA's  position  as  supporting  the  selection  of  consultants  based  on  cost 
alone.  Finally,  DPW  officials  take  exception  to  our  comparative  example  of  the 
cost-savings  realized  in  the  purchase  of  survey  services  through  a  competi- 
tive-price process.  They  state:  "Survey  work  is  a  labor-intensive,  relative- 
ly low-skill  service.  The  scope  of  work  and  the  survey  assignments  are  clear- 
ly detailed  by  the  Department's  Project  Manager.  This  type  of  contract  should 
not  be  compared  to  the  purchase  of  services  to  provide  a  professional  product. 
Each  bridge  or  highway  design  undertaking  is  unique  and  is  defined  by  a  myriad 
of  environmental,  regulatory,  Federal,  legal  and  structural  requirements." 
DPW  opposes  price  competition  in  the  selection  of  design  consultants. 

Auditor's  Reply:  Our  draft  report  in  no  way  suggested  that  DPW  should  be- 
gin to  select  consultants  based  on  cost  alone.  We  also  note  that  DPW's  adam- 
ant opposition  to  price  competition  is  restricted,  in  its  response,  to  the 
selection  of  design  consultants,  a  process  it  perceives  to  be  contrary  to 
state  policy.  In  fact,  the  laws  resulting  from  the  work  of  the  Ward  Commis- 
sion (Chapter  579,  Acts  of  1980)  explicitly  exclude  all  horizontial  design 
(virtually  the  only  type  in  which  DPW  is  involved). 

Given  that  DPW  would  not  be  in  violation  of  law  or  policy  by  using  price 
competition,  we  stand  by  our  opinion  that  price  competition  has  potential  cost 
benefit  for  the  purchase  of  all  consultant  services,  including  design.  DPW 
further  argues  that  design  services,  because  of  their  complexity,  cannot  be 
adequately  scoped  for  price  competition.  Perhaps  DPW  could  divert  some  of  its 
considerable  resources  currently  used  in  negotiating  to  enhance  its  in-house 
pro ject -scoping  capabilities. 
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We  clearly  do  not  recommend  consultant  selection  based  on  cost  alone.  DPW 
has  an  extensive  prequal i f ication  process  whereby  we  believe  it  obtains  signi- 
ficant knowledge  of  each  consultant's  potential  to  provide  quality  services. 
To  reiterate  our  recommendation,  we  suggest  that  DPW  invite  three  or  more  con- 
sultants who  are,  in  DPW s  judgment  equally  qualified,  to  negotiate  and  submit 
fee  proposals  on  pre-scoped  projects.  We  continue  to  believe  that  DPW  could 
improve  its  existing  procurement  process  by  negotiating  with  more  than  one  con- 
sultant and  introducing  the  element  of  price  competition. 

DPW  obligates  more  than  $14  million  annually  for  non-design  consultant 
services  in  areas  such  as  management,  bridge  rating  and  inspection,  traffic  op- 
erations, and  research.  While  these  services  may  lend  themselves  more  easily 
to  competitive  methods,  it  is  our  contention  that  DPW  should  consider  experi- 
menting with  price  competition  in  all  of  its  diverse  consultant  operations. 
If  DPW's  experience  in  the  single  (and,  to  date,  isolated)  area  of  survey  is 
at    all    indicative,    the    potential    for    cost-savings    to    the    taxpayer   could  be 

great . 
* 

This  figure  is  estimated  from  a  list  of  all  fiscal  year  1985  DPW  consultant 
contracts  and  does  not  Include  contracts  for  design,  environmental  impact 
statements,  or  survey  services. 

D.  Massport's  Inefficient  and  Uneconomical  Management  of  the  State  Trans- 
portation Building:  EOAF's  Division  of  Capital  Planning  and  Operations  (DCPO) 
delegated  its  responsibility  to  manage  the  State  Transportation  Building  to 
the  Massachusetts  Port  Authority  (Massport)  by  non-competi tively  awarding  Mass- 
port  a  $2.5  million  "03"  consultant  contract.  DCPO's  rationale  for  awarding 
this  contract  to  Massport  was  based  on  DCPO's  assumption  that  pending  legisla- 
tion. House  Bill  6797,  would  require  DCPO  to  contract  with  Massport  for  these 
building  management  services.  Although  this  bill  was  not  enacted,  it  was  sub- 
sequently  reflled   and   signed   into   law.      (This   legislation  appears  as  an  out- 
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side  section  in  the  fiscal  year  1985  General  Appropriation  Act  and  Chapter  240 
of  the  Acts  of  1984.)  Our  audit  of  Massport's  performance  under  this  con- 
tract, which  was  subsequently  renewed  for  $5.1  million  on  July  1,  1984,  reveal- 
ed instances  of  (a)  uneconomical  and  inefficient  sub-contracting  practices, 
(b)  excessive  and  duplicative  building-maintenance  costs,  and  (c)  unnecessary 
administrative  costs.  Based  on  our  analysis,  we  believe  that  the  Commonwealth 
might  have  realized  a  cost  savings  of  approximately  $1.2  million  if  DCPO  had 
directly  managed  the  building. 

DCPO  is  responsible  for  the  management,  maintenance,  and  capital  repair  of 
many  state-owned  buildings  and  properties.  When  DCPO  awarded  an  "03"  contract 
on  November  18,  1983  to  Massport,  DCPO  delegated  to  Massport  the  responsibil- 
ity for  managing  and  maintaining  the  then  newly  constructed  State  Transporta- 
tion Building.  DCPO  awarded  the  building-management  contract  non-competltlve- 
ly  by  requesting  from  the  Commissioner  of  Administration  a  waiver  of  EOAF's 
"03"  competitive-selection  requirements. 

The  request  was  made  in  a  November  14,  1983  memorandum  from  the  Deputy  Com- 
missioner of  DCPO  to  the  Commissioner  of  Administration.  In  this  request,  the 
Deputy  Commissioner  stated  that  an  emergency  situation  existed  based  on  the 
fact  that  House  Bill  6797,  which  would  effectively  have  required  DCPO  to  con- 
tract with  Massport,  was  proceeding  through  the  Legislature.  The  Deputy  Com- 
missioner felt  that  It  was  important  to  initially  enter  into  a  contract  with 
Massport  so  that  DCPO  could  avoid  having  to  terminate  a  contract  with  another 
building  manager  when  this  legislation  was  passed.  In  addition,  DCPO  was  con- 
cerned with  its  ability  to  competitively  bid  for  this  contract  given  the  fact 
that  all  potential  bidders  were  aware  of  this  pending  legislation. 

On  November  18,  1983,  the  Commissioner  of  Administration  approved  DCPO's 
waiver  request.  Later  that  day,  the  building-management  contract  was  awarded 
to  Massport. 
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Subsequent  to  DCPO's  awarding  of  the  building-management  contract  to  Mass- 
port,  the  Legislature,  through  language  in  the  annual  appropriation  acts,  stip- 
ulated that  Massport  continue  to  manage  the  State  Transportation  Building 
through  fiscal  years  1985  and  1986.  Massport 's  "03"  contract  was  renewed  for 
these  two  fiscal  years  in  the  amounts  of  $5,  176,  661  and  $5,865,  522,  respective- 
ly. In  the  appropriation  language,  the  Legislature  required  that  DCPO  closely 
monitor  Massport 's  performance  under  the  contract  and  submit  formal  evalua- 
tions on  an  annual  basis.  The  Legislature  also  required  the  state's  Inspector 
General's  Office  to  review  and  report  on  the  building-management  contract  as 
well  as  DCPO's  evaluation  report. 

On  July  11,  1985,  the  Inspector  General  submitted  his  report  to  the  Legis- 
lature and  cited  numerous  objections  to  the  building-management  arrangement  be- 
tween DCPO  and  Massport  and,  more  generally,  to  tenants'  management  of  build- 
ings. The  report  also  addressed  DCPO's  proposal  to  delegate  many  of  its  over- 
sight responsibilities  to  EOTC,  which,  like  Massport,  is  a  tenant  in  the  State 
Transportation  Building. 

The   Inspector  General's   report  noted  the  inherent  conflict   that  exists  in 

Massport 's  dual  role  as  both  tenant  and  building  manager: 

Giving  control  over  the  management  of  State  office  buildings  to  tenant 
agencies  would  make  it  more  difficult  to  balance  the  tenants'  needs  and 
desires  with  other  broader-based  concerns,  such  as  fiscal  prudence. 

The  report  also  cited  that  such  an  agreement  "undermines  the  Ward  Commission's 
concept  of  centralized  management  of  the  state's  major  office  buildings  by  a 
professional,  single-purpose  agency  .  .  [and]  creates  an  undesirable  precedent 
for  turning  other  State  office  buildings  over  to  particular  agencies  which 
wish  to  control  their  office  space." 

Illustrating  the  adverse  financial  effects  of  a  tenant -manager  conflict-of- 
interest,  the  Inspector  General's  report  points  to  the  building's  unexpectedly 
high  operating  costs: 


86-2005-3 

-56- 

In  fact,  my  office  analyzed  the  budget  from  the  Transportation  Build- 
ing's first  year  of  operation  and  found  it  to  be  above  average  in  com- 
parison with  other  major  office  buildings  in  downtown  Boston,  when  in 
fact,  operating  costs  of  a  brand-new  building  with  a  state-of-the-art 
heating  system  should  have  been  lower  than  average. 

During  1986,  the  Inspector  General  filed  legislation  (House  Bill  123), 
which,  if  passed,  would  have  transferred  the  responsibility  for  managing  the 
State  Transportation  Building  to  DCPO's  Bureau  of  State  Office  Buildings 
(BSOB),  effective  July  1,  1987.  The  legislation  would  have  also  required  the 
use  of  an  open,  competitive  process  to  select  building-service  (maintenance, 
cleaning,  security,  etc.)  contractors.  The  bill  was  not  passed  by  the  Legis- 
lature.    (A  copy  of  House  Bill  123  appears  as  Exhibit  II  of  this  report.) 

In  our  opinion,  the  responsibility  for  management  and  ongoing  oversight  of 
the  State  Transportation  Building  properly  belongs  to  BSOB.  BSOB,  which  was 
restructured  and  placed  within  DCPO  by  the  Ward  Commission's  reform  laws  of 
1980  (Chapter  579  of  the  Acts  of  1980),  has  as  Its  sole  purpose  the  responsi- 
bility for  managing  the  state's  major  office  buildings.  BSOB's  successful  on- 
going management  of  the  State  House;  the  John  W.  McCormack  and  Leverett  Salton- 
stall  State  Office  buildings;  and  the  Erich  Lindemann,  Charles  F.  Hurley,  and 
Registry  of  Motor  Vehicles  buildings  (all  of  these  buildings  are  located  in 
downtown  Boston)  is,  in  our  opinion,  ample  evidence  of  BSOB's  building-manage- 
ment capabilities. 

In  its  November  14,  1983  letter,  DCPO  explained  that  BSOB  was  not  utilized 
as  the  manager  of  the  State  Transportation  Building,  because  DCPO  and  BSOB 
lacked  available  staff  to  assume  direct  management  of  the  building.  Given 
that  DCPO  had  $2.5  million  available  under  the  first  contract  to  acquire  Mass- 
port's  services,  these  funds,  in  our  opinion,  could  have  been  used  to  hire  add- 
itional employees  and  thus  permit  BSOB  to  assume  management  of  the  State  Trans- 
portation Building. 
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Our  audit  of  Massport's  performance  as  building  manager  for  the  period  Jan- 
uary 1,  1984  to  June  30,  1985  revealed  various  uneconomical  and  inefficient 
practices.  As  shown  in  the  table  below,  unnecessary  costs  totalled  approxim- 
ately $1.2  million — costs  which  we  believe  could  have  been  avoided  had  BSOB 
managed  the  building  rather  than  Massport: 

Uneconomical  and  inefficient  sub-contracting  practices  $  421,319 

Excessive  building  maintenance  costs  262,908 
Unnecessary  administrative  costs*  51 1 , 448 

$1,195,  675 

*Includes  Massport's  management  fee  of  $319,000 

Uneconomical  and  Inefficient  Sub-Contracting  Practices;  Massport  did  not 
select  the  lowest  qualified  bidder  in  3  of  the  10  building-service  sub-con- 
tracts that  we  reviewed.  The  awards  were  based  on  a  procurement  process  in- 
volving the  public  solicitation  of  proposals  and  an  evaluation  of  each  respond- 
ing firm's  qualifications.  By  Massport's  own  descriptions,  this  procurement 
process  was  not  designed  to  select  the  lowest  qualified  bidder  but  rather  to 
select  the  firm  that  would  provide  the  most  competent  service. 

In  a  December  15,  1983  internal  Massport  memorandum,  the  selection  process 
was  described  as  a  "consensus"  approach,  in  which  a  selection  committee  would 
review  proposers'  qualifications  and  select  a  "preferred  contractor"  for  each 
contract.  Negotiations  were  then  held  between  Massport  and  each  "preferred 
contractor."  Massport  awarded  2  of  these  contracts,  based  on  such  factors  as 
the  vendor's  providing  "superior  security  services,"  and  "the  most  competent 
cleaning  service."  In  no  instance  did  Massport  identify  the  lowest  qualified 
bidder.  In  fact,  based  on  our  review  of  these  3  contracts,  we  found  that  Mass- 
port  awarded  1  contract  to  a  firm  submitting  the  highest  proposed  price. 

Although  Massport's  sub-contracting  practices  do  not  fall  within  the  juris- 
diction of  EOAF's   "03"  regulations,  we  believe  that  any  time  taxpayers'  monies 
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are  used,  such  monies  should  be  expended  in  the  most  economical  and  efficient 
manner  possible.  Massport  should  have  selected  the  lowest  qualified  bidders 
for   its  building-services  sub-contracts  rather  than  the  more  costly  "superior" 


vendors.      In  our  opinion, 

such  a  move  would  have 

resulted  in 

cost  savings 

the  Commonwealth  totalling 

$421,319: 

Lowest 

Services 

Selected 

Qualified 

Potential 

Contracted  For 

Proposal 

Proposal 

Cost  Savings* 

Janitorial  Services 

$605,181 

$419,396 

$185,  785 

Security  Services 

478,296 

249,378 

228, 918 

Window -Cleaning  Services 

39,186 

32, 570 

6,  616 

$421.319 


*For  comparative  purposes,  potential  cost  savings  are  based  upon  differences 
in  proposed  costs  rather  than  actual  costs.  Total  actual  costs  of  the  three 
selected  vendors  exceeded  their  total  proposed  costs  by  $108,813  or  10  per- 
cent . 

By  contrast,  the  Superintendent  of  the  BSOB,  who  is  responsible  for  manag- 
ing the  other  six  major  state  office  buildings  located  in  Boston,  told  us  that 
unless  the  BSOB  receives  poor  references  on  a  particular  firm,  the  lowest  qual- 
ified bidder  is  always  selected. 

The  three  contracts  for  which  Massport  did  not  select  the  lowest  qualified 
bidder  are  summarized  in  Exhibits  III  through  V.  Massport 's  response  to  the 
issues  raised  in  this  section  are  presented  after  each  exhibit. 

Excessive  Building-Maintenance  Costs;  Between  January  2,  1984  and  June 
30,  1985,  Massport,  under  Contract  No.  G-382,  paid  $582,238  to  Balco,  Inc.  of 
Newton  for  around-the-clock  maintenance  services  at  the  State  Transportation 
Building.  Balco's  maintenance  staff  Included  a  dockmaster,  carpenter/ lock - 
smith,  painter,  plumber,  two  electricians,  and  three  heating,  ventilation,  and 
air  conditioning  (HVAC)  technicians.  The  plumber,  electricians,  and  HVAC  tech- 
nicians are  all  licensed  tradesmen. 


86-2005-3 


-59- 

Our  analysis  of  Balco's  work  orders  indicated  that  Balco's  maintenance 
staff  was  overqualif ied  and  underutilized.  Furthermore,  staffing  exceeded 
levels  necessary  to  adequately  maintain  the  State  Transportation  Building. 
For  these  reasons,  we  believe  that  BSOB  could  have  provided  the  same  services 
more  efficiently  and  economically,  and  saved  the  Commonwealth  approximately 
$2 62, 908. 

We    reviewed   four   months   of   work   orders    to   determine    if    the  maintenance 

staff    was    utilized    economically    and   efficiently.      Specifically,    we  examined 

479  work   orders   completed  during  August   and   November   1984  and  during  January 

and  May  1985.     We  believe  that  365  (or  76  percent)  of  these  work  orders  could 

have    been    performed    by    non-licensed    skilled    laborers.      The   details    of  the 

work-order  review  are  provided  below: 

o  Of  the  127  work  orders  for  electricians,  100  (79  percent)  required 
changing  light  bulbs,  resetting  circuit  breakers,  plugging  in  electric- 
al items,  or  moving  chairs. 

o  Of  the  123  work  orders  for  HVAC  technicians,  78  (63  percent)  required 
only  adjusting  thermostats  or  air  vents.  An  additional  17  (14  percent) 
required  various  non^IVAC  services  such  as  installing  window  blinds,  re- 
pairing ashtrays,  and  moving  furniture. 

o  Of  the  141  work  orders  for  the  carpenter/locksmith,  47  (33  percent)  re- 
quired making  keys.  An  additional  60  (43  percent)  required  various  non- 
skilled  services  such  as  adjusting  door  handles,  moving  file  cabinets, 
opening  windows,  and  checking  toilets. 

o  Of  the  53  work  orders  for  the  plumber,  29  (55  percent)  required  clear- 
ing sink  and  toilet  drains. 

o  Of  the  34  work  orders  for  the  painter,  34  (100  percent)  did  not  require 
expertise.  Orders  were  submitted  for  repairing  loose  cabinets,  paint- 
ing scratched  doors.  Installing  signs,  polishing  stainless  steel  doors, 
and  repairing  walls. 

o  The  dockmaster  had  only  1  work  order  completed  during  the  four  months 
reviewed.  However,  Massport  officials  informed  us  that  the  dockmast- 
er' s  primary  responsibility  is  to  maintain  the  loading  dock  area,  and 
therefore  his  work  would  not  be  reflected  in  the  work  orders. 

The  Chief  Engineer  for  the  State  Transportation  Building,  who  is  responsi- 
ble for  building  maintenance,   stated  that  the  maintenance  staff  is  responsible 
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for  more  than  just  carrying  out  work  orders.  He  said  that  they  also  help  mon- 
itor and  maintain  the  building's  mechanical  equipment  and  spend  some  time  mak- 
ing minor  renovations  to  tenant  office  space.  The  Chief  Engineer  added  that 
Massport  charges  back  the  requesting  tenant  for  the  cost  of  having  Balco  staff 
make  office  renovations. 

Nevertheless,  the  level  of  professional  staffing  contracted  by  Massport  to 
maintain  the  State  Transportation  Building  was,  in  our  opinion,  excessive  and 
costly.  Although  we  realize  that  some  bul Iding -maintenance  tasks  require  the 
skills  of  a  licensed  tradesmen,  using  full-time  licensed  tradesmen  to  perfoirm 
routine  unskilled  labor,  such  as  changing  light  bulbs,  clearing  drains,  and 
moving  chairs,  is  an  inefficient  and  uneconomical  use  of  licensed  technicians. 
We  also  question  the  necessity  of  Balco's  maintenance  staff's  monitoring  and 
maintaining  the  building's  mechanical  equipment.  Massport  currently  has  serv- 
ice contracts  that  provide  servicing  as  well  as  routine  preventive  maintenance 
to  most  of  the  mechanical  equipment  in  the  building. 

Also,  using  the  maintenance  staff  for  office  renovations  is,  in  our  opin- 
ion, a  convenience  provided  to  building  tenants.  It  does  not  justify  maintain- 
ing a  full-time  staff  of  licensed  tradesmen.  Finally,  Massport's  (and  the 
state's)  cost  for  maintaining  this  staffing  level  was  exorbitant.  Based  on 
Balco's  monthly  charges  under  this  contract,  the  average  cost  for  these  trades- 
men ranged  from  $44,148  per  year  for  the  painter  to  $70,200  per  year  for  each 
of  the  electricians  and  the  plumber. 

The  following  represents  a  salary  breakdown  for  the  employees  that  BSOB 
would  need  to  replace  the  Balco  staff.  The  annual  salaries  are  based  upon  pay 
grades  in  union  contracts  (State  Employees'  Bargaining  Units  2  and  3)  for  em- 
ployees with  five  or  more  years   experience.      Fringe  benefit  costs,  estimated 
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at  25  percent  of  direct  salaries  by  the  Division  of  Personnel  Administration, 
were  added  to  these  salaries  to  determine  total  annual  costs.  These  total 
costs  were  then  projected  over  an  18-raonth  period  (i.e.,  the  period  covered  by 
Contract  No.  G-382)  to  determine  what  the  total  building-maintenance  costs  to 
the  Commonwealth  would  have  been  under  BSOB's  management. 


Maintenance 

Staff 

Annual  Salary 

Total  (18) 

Position 

Size 

Plus  2  5%  Fringe 

Month  Cost 

Electrician 

1 

$2  6, 1  59 

$  39,  239 

Plumber 

1 

2  6,159 

39,239 

HVAC  Technician 

2 

26,159 

78,477 

Skilled  Laborer 

5 

21, 650 

162,375 

9 

$319,330 

Comparing  these  costs  to  Massport's  total  payments  to  Balco  of  $582,238, 
we  believe  that  the  difference,   $2  62,908,  was  unnecessarily  spent. 

Recommendations :  Based  upon  our  analysis,  we  believe  that  the  State  Trans- 
portation Building  could  be  more  economically  and  effectively  maintained  by 
BSOB,  using  a  mixed  staff  of  licensed  tradesmen  and  skilled  laborers,  as  shown 
in  the  table  above.  The  licensed  tradesmen  could  handle  work  orders  and  other 
duties  requiring  specialized  skills.  The  remaining  general  maintenance  activ- 
ities would  be  performed  by  the  skilled  laborers.  In  this  way,  the  building 
could  be  maintained  just  as  effectively  but  at  a  lesser  cost. 

Auditee's  Response;     Massport  officials  do  not  agree  with  our  analysis  of 


building -maintenance  costs.     Their  specific  remarks  appear  below: 

a.  The  auditors'  analysis  of  work  orders,  in  and  of  Itself,  is  in- 
sufficient and  misleading  because  the  work  orders  do  not  represent 
all  of  the  work  accomplished  by  the  mechanical  or  electrical  work 
force.  The  work  orders  for  the  period  covered  reflect  only  com- 
plaints from  the  tenants  and  agency  representatives.  They  do  not 
represent  basic  preventative  and  routine  maintenance  and  the  ex- 
tensive amount  of  tenant  alteration  work  occurring  at  that  time. 
When  the  auditors  visited  the  Building  Management  Office,  they 
were  advised  by  the  Chief  Engineer  to  review  tenant  alteration  re- 
quests and  the  daily  log,  in  order  to  obtain  a  complete  picture  of 
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the  work  that  was  done  by  the  maintenance  staff.  The  report  dis- 
cusses only  an  analysis  and  review  of  the  work  order  files  and 
therefore  presents  a  misleading  picture. 

b.  The  Balco  maintenance  staff  are  on  a  40  hour  per  week  basis.  Ac- 
cordingly they  were  paid  for  their  base  time  regardless  of  the 
type  of  maintenance  work  they  were  performing.  Therefore,  elec- 
tricians were  used  at  times  to  perform  other  tasks,  thereby  min- 
imizing idle  or  wasted  time  when  awaiting  parts  or  shut  down  time 
to  do  electrical  work  that  required  their  expertise.  Furthermore, 
work  orders  that  appear  to  be  no  more  than  a  changing  of  a  light 
bulb  might  have  indeed  required  a  licensed  electrician,  because 
the  problem  might  have  been  the  ballast  or  the  wiring. 

Massport  further  stated: 

References  to  the  workforce  moving  furniture,  hanging  pictures, 
and  doing  other  non-skilled  work  to  assist  tenants  are  inappro- 
priate. Ehjrlng  the  move-In  period  of  the  building,  most  tenants 
did  not  have  manpower  available  to  them,  within  their  own  staff, 
to  do  this  type  of  work.  The  Building  Management  Office  provided 
this  type  of  service  to  the  tenants  in  most  cases  on  a  chargeback 
basis;  that  Is  the  tenant  paid  the  actual  rate  that  was  paid  to 
the  service  company  (Balco). 

Also  at  this  time,  the  maintenance  workforce  was  responsible  for 
completing  many  of  the  punchllst  items  which  were  left  after  the 
original  construction  of  the  building.  As  Is  the  case  for  any  new 
building,  this  task,  along  with  additional  items  discovered  as 
tenants  began  occupying  the  building,  was  substantial. 

c.  To  the  best  of  Building  Management's  (Massport 's)  knowledge,  no 
one  from  the  BSOB  visited  The  Transportation  Building  to  do  a 
complete  and  thorough  analysis  of  a  staffing  plan. 

Massport  further  stated: 

The  report  also  indicates  a  lack  of  understanding  of  proper  op- 
erational procedures  for  this  unique/one-of-a-kind  building.  For 
example,  there  are  special  "dead  band"  thermostats  throughout  the 
building  that  are  critical  to  the  proper  distribution  of  heating, 
ventilation,  and  air  conditioning.  This  is  the  type  of  device 
which  must  be  adjusted  only  by  a  licensed  technician.  Other  ex- 
amples of  sensitive  technical  work  requiring  licensed  personnel 
Include  the  activation  of  the  electrical  tap  mate  system  below  the 
floor  or  any  dealings  with  the  277  volt  lighting  system. 

d.  It  is  debatable  if  the  25%  factor  specified  in  the  report  for 
fringe  benefits  for  the  BSOB  staffing  analysis  is  sufficient. 
However,  when  utilizing  this  25%  fringe  benefit  factor,  the  el- 
ectrician's yearly  rate  of  $26,159  translates  to  an  annual  salary 
of  $20,927  ($20,927  x  125%  =  $2  6,159).  This  equates  to  a  rate  of 
$10.06  per  hour   for   the   building's   electrician.      It    is  doubtful 
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that    a   qualified    licensed    electrician   can   be    retained    at  this 
rate . 

e.  The  per  square  foot  annual  rate  for  maintenance  of  $.41  per  square 
foot  during  the  time  in  question  favorably  compares  to  the  Build- 
ing Owners  and  Managers  Association  Report  for  1985  which  identif- 
ies a  per  square  foot  annual  cost  for  repair  and  maintenance  for  a 
similar  size  building  of  $1.10  per  sq .  foot. 

f.  The  BSOB  staffing  plan  assumes  that  Class  A  type  services  that 
Massport  provides  at  The  Transportation  Building,  such  as  tenant 
alteration  work,  would  not  be  done  by  the  Building  Management 
Office. 

g.  The  report's  analysis  of  state  employee  rates  against  contract 
price  from  Balco  is  not  a  fair  analysis.  A  complete  analysis 
should  include  a  discussion  of  the  value  of  the  overhead  and  pro- 
fit that  is  paid  to  the  contractor  in  a  staffing  plan  as  presently 
exists  at  The  Transportation  Building.  The  most  significant  value 
of  paying  this  overhead  and  profit  is  the  ability  of  the  Building 
Manager  to  maintain  an  arm's  length  relationship  with  the  mainten- 
ance workforce.  Working  through  Balco,  Building  Management  has 
the  flexibility  to  readily  transfer  or  terminate  maintenance  staff 
who  do  not  perform  up  to  the  Class  A  office  building  standard.  It 
also  does  not  appear  to  consider  pension  costs,  which  are  not 
fully  funded  by  the  State,  nor  has  there  been  any  consideration 
for  overtime  pajonents  which  would  be  necessary  for  sick  leave  and 
vacation  coverage. 

h.  The  analysis  should  deduct  from  the  Balco  contract  price  the  value 
of  the  work  that  was  done  on  a  chargeback  basis  for  tenants.  The 
analysis  does  not  consider  the  dollar  value  of  this  work,  either 
by  deleting  it  from  the  Balco  contract  price  or  by  adding  it  to 
the  proposed  BSOB  cost  of  staffing  the  building.  The  dollar  value 
of  chargebacks  performed  by  the  maintenance  staff  and  billed  to 
tenants  in  Fiscal  1985  was  $32,570.  Extrapolating  this  number  to 
the  18-month  period  covered  by  the  audit  examination  results  in  a 
value  of  $48,855. 

1.  In  the  Management  Services  Agreement,  Massport  was  charged  to  op- 
erate The  Transportation  Building  at  a  Class  A  office  standard,  in 
direct  contrast  to  general  levels  of  current  state  office  building 
operations . 

Auditor's  Reply:     Our  replies  to  each  of  Massport 's  nine  responses  follow. 

a.  As  noted  in  our  finding,  we  considered  all  work  performed  by  the  main 
tenance  staff  including  work  orders,  routine  preventive  maintenance,  and  ten 
ant  alterations.  These  latter  two  job  functions,  however,  do  not  support  Mass 
port's  need  for  a  full-time  staff  of  highly  paid  licensed  technicians. 
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Massport  maintains  at  least  8  major  equipment  service  contracts 
which  are  funded  by  the  state  and  which  provide  routine  preventive 
maintenance  as  well  as  emergency -repai r  services  for  most  of  the 
building's  equipment.  In  our  opinion,  these  contracts  preclude 
the  need  for  a  full-time  staff  to  perform  preventive  maintenance. 

Because  tenants  must  pay  for  "tenant  alteration"  work  anyway 
(through  "chargebacks"  to  Massport)  ,  we  believe  that  these  serv- 
ices would  be  more  economically  provided  through  tenants'  use  of 
independent  contractors  on  an  as-needed  basis.  We  do  not  believe 
that  tenant  alteration  work,  for  which  Massport  charged  back 
$32,570  during  fiscal  year  1985,  adequately  justifies  the  need  for 
the  full-time  Balco  maintenance  staff. 

b.  We  believe  that  Massport 's  response  supports  our  contention  that  the 
maintenance  staff  were  underutilized  and  overqualif ied  for  services  they  per- 
formed. Clearly,  the  work  performed  by  the  maintenance  staff,  as  detailed  in 
Massport's  response,  could  have  been  performed  more  economically  by  skilled 
laborers  as  opposed  to  licensed  technicians.  Finally,  in  each  instance  where 
we  identified  that  licensed  electricians  were  used  to  change  light  bulbs,  the 
work  orders  we  reviewed  did  not  indicate  that  a  problem  existed  with  the  bal- 
last or  the  wiring.  If  such  a  problem  existed,  it  should  have  been  reflected 
on  the  work  order. 

c.  Our  proposed  maintenance  staffing  was  based  on  our  review  of  the  main- 
tenance work  being  performed  by  the  Balco  staff  and  on  our  conversations  with 
the  Superintendent  of  the  BSOB.  Our  proposed  staffing  level  would  not  reduce 
the  number  of  maintenance  personnel  but  rather  would  change  the  technical  com- 
position of  the  work  force.  Further,  our  analysis  considered  the  technical 
complexity  of  the  building's  heating,  ventilation,  and  air  conditioning  (HVAC) 
system.  As  noted  in  our  finding,  we  agree  with  Massport  that  the  building 
would  require  two  HVAC  technicians.  We  also  agree  that  the  building  should 
have  a  staff  electrician.     In  short,  we  believe  that  our  proposal  would  result 
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in  a  more  economical  and  efficient  operation. 
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d.  As  stated  in  the  report,  the  salaries  used  in  our  analysis  are  actual 
salaries  for  state  employees  in  bargaining  units  2  and  3  who  have  five  or  more 
years  of  experience.  The  25-percent  fringe  rate  was  added  to  these  employees' 
salaries  (an  estimate  of  fringe  benefit  costs  which  has  been  determined  by  the 
Division  of  Personnel  Administration)  because  these  would  be  the  additional 
costs  incurred  by  the  Commonwealth  were  these  staff  hired  as  state  employees. 

e.  Our  audit  finding  compares  Massport's  actual  costs  for  maintenance 
staff  with  the  cost  of  our  proposed  BSOB  staffing.  The  per  square  foot  cost 
figures  provided  by  Massport  in  its  response  have  no  relevance  to  this  issue. 
Once  again,  our  analysis  revealed  that  a  significant  cost  savings  could  be 
realized  if  BSOB  maintains  the  building. 

f.  We  agree  with  Massport's  contention  on  this  matter.  As  previously 
stated,  we  believe  that  maintaining  a  highly  skilled  maintenance  staff  to  per- 
form intermittent  tenant  alterations  is  an  uneconomical  and  inefficient  manage- 
ment practice. 

g.  We  realize  that  having  the  opportunity  to  have  an  arm's  length  rela- 
tionship with  employees  has  its  merits.  However,  we  believe  that  whenever 
taxpayers'  monies  are  being  used,  it  is  not  appropriate  to  compromise  fiscal 
prudence  for  convenience. 

Massport's  contention  that  our  analysis  did  not  incorporate  pension  costs 
is  unfounded.  Each  of  our  proposed  maintenance  staff's  actual  salaries  was  in- 
creased by  25  percent,  to  take  into  account  additional  costs  above  salaries 
that  the  Commonwealth  would  incur. 

Finally,  Massport's  contention  that  we  did  not  consider  overtime  payments 
resulting  from  sick  leave  and  vacation  coverage  is  not  correct.  We  do  not  be- 
lieve that  there  would  be  a  need  to  incur  these  costs  since  BSOB  can  rely  upon 
its  pool  of  maintenance  staff  to  cover  for  these  types  of  absences. 
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h.  Massport's  assertion  that  it  received  $32,570  in  "chargebacks"  for  ten- 
ant alteration  services  is  not  necessarily  indicative  of  cost  savings  to  the 
Commonwealth.  Most  of  the  building's  tenants  are  state  agencies  and  authorit- 
ies and,  as  such,  would  have  used  public  monies  to  pay  for  these  tenant  altera- 
tions . 

i.  Massport  contends  that  its  additional  costs  are  attributable  to  the 
fact  that  it  is  required  to  "operate  The  Transportation  Building  at  a  Class  A 
office  standard,  in  direct  contrast  to  general  levels  of  current  state  office 
building  operations." 

While  this  requirement  is  contained  within  Massport's  contract  with  DCPO, 
it  is  not  included  in  the  Appropriation  Acts. 

Massport's  position  that  BSOB  would  not  be  able  to  manage  the  building  at 
a  level  of  quality  consistent  with  the  building's  needs,  is  unsupported.  To 
the  contrary,  BSOB's  successful  ongoing  management  of  the  6  other  major  state 
office  buildings  is,  in  our  opinion,  ample  evidence  of  its  building -management 
capabilities . 

Unnecessary  Building  Administration  Costs:  Between  January  2,  1984,  and 
June  30,  1985,  Massport  received  state  reimbursements  totalling  $847,474  for 
administrative  expenses  that  it  incurred  while  managing  the  State  Transporta- 
tion Building.  Had  BSOB  assumed  the  administration  of  this  building  over  the 
18-month  start-up  period,  we  believe  that  total  administrative  costs  would 
have  been  $33  6,02  6,  saving  the  state  $511,448. 


Actual  Costs 
Under  Massport 


Projected  Costs 
Under  BSOB 


Projected 
Savings 


Massport's  Management  Fee 
General  Administration  Payroll 
Maintenance  Administration 


$319,000 
221,075 


$144, 563 


$319,000 
76,  512 


Payroll 
Tenant  Services  Payroll 


211, 561 
95,838 
$847.474 


95,  62  5 
95,838 
$33  6.02  6 


115,  936 


$511.448 
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First,  the  $319,000  management  fee  paid  to  Massport  was  for  indirect  gen- 
eral and  administrative  overhead  costs  associated  with  the  management  of  the 
building.  Since  BSOB  is  an  agency  specifically  established  to  manage  state 
office  buildings,  we  believe  that  its  existing  resources  could  absorb  any  in- 
crease in  indirect  costs  resulting  from  its  management  of  the  building.  Sec- 
ond, based  on  our  discussions  with  the  Superintendent  of  BSOB  and  on  our  re- 
view of  Massport 's  maintenance  work  orders,  BSOB  could  have  managed  the  build- 
ing with  fewer  administrative  staff,  saving  an  additional  $192,448. 

The  following  chart  compares  Massport's  on-site  administrative  staff  to 
the  staff  that  we  believe  BSOB  would  need  to  manage  the  building: 

Massport  BSOB 

General  Administration: 

General  Manager  X 
Assistant  General  Manager  X  X 

Accountant  X  X 

Executive  Secretary  X  X 

Maintenance  Administration: 

Chief  Engineer  X  X 

Mechanical  Supervisor  X 

Electrical  Supervisor  X 

Secretary  X  X 

Tenant  Services  X  X 

General  Administration:  An  on-site  General  Manager  would  not  be  required 
under  BSOB's  management  of  the  building.  The  Superintendent  of  BSOB  told  us 
that  he  assumes  the  General  Manager's  responsibilities  for  all  of  the  major 
state  office  buildings  under  his  control.  At  each  of  these  buildings,  daily 
administrative  responsibilities  are  handled  by  an  Assistant  Superintendent/Gen- 
eral Manager  who  is  also  a  licensed  mechanical  engineer. 

Maintenance  Administration:  The  Superintendent  of  BSOB  told  us  that  a  sin- 
gle mechanical  engineer  normally  handles  the  maintenance  administration  func- 
tion at  each  of  the  buildings  under  his  control.  On-site  electrical  and  mech- 
anical supervisors  are  not  needed.     If  a  problem  arises  at  a  particular  build- 
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ing,  such  experts  may  be  temporarily  provided  by  BSOB's  pool  of  licensed  tech- 
nicians to  assist  in  resolving  the  problem.  Based  on  our  analysis  of  work 
orders  submitted  by  Massport's  mechanical  and  electrical  sub-contractors  (see 
previous  section  of  this  report  titled  "Excessive  Maintenance  Costs")  ,  we  can 
find  no  justification  for  the  need  of  these  additional  supervisors.  Conse- 
quently, we  believe  that  Massport's  employment  of  full-time  mechanical  and  el- 
ectrical supervisors  is  unnecessary. 

Tenant  Services:  The  State  Transportation  Building's  tenant  service  costs 
would  remain  at  approximately  the  same  level  under  BSOB's  management. 

The  following  represents  a  salary  breakdown  for  the  employees  that  BSOB 
would  need  to  manage  the  State  Transportation  Building.  The  annual  salaries 
are  based  on  average  BSOB  salaries  for  these  positions  as  provided  to  us  by 
BSOB's  Superintendent.  Fringe  benefit  costs,  estimated  at  25  percent  of  di- 
rect salaries  by  the  Division  of  Personnel  Administration,  were  added  to  salar- 
ies to  determine  total  annual  costs.  These  amounts  were  projected  over  an 
18-month  period  to  determine  what  the  total  administrative  costs  to  the  Common- 
wealth would  have  been  under  BSOB's  management  of  the  Building. 

Annual  Annual  Salary  18-Month 

Position  Salary  Plus  2  5%  Fringe      Total  Cost 

Assistant  Superintendent                   $37,000                      $46,250  $  69,375 

Mechanical  Engineer                             33,000                       41,250  61,875 

Accountant                                            22,100                       27,  625  41,438 

Secretary                                              18,000                       22,500  33,750 

Secretary                                              18,000                       22,  500  33,  750 

Tenant  Services  Staff  95,838* 

$336.026 

*Thls  amount  represents  Massport's  actual  cost  for  these  services. 

Comparing  these  costs  to  Massport's  total  administrative  cost  of  $847,474, 
we  believe  that  $511,448  was  unnecessarily  spent. 
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Recommendations :     Again,   we  recommend  to  the  Legislature  that   it  reconsid- 


er House  Bill  No.  123,  which  would  transfer  the  management  responsibility  for 
the  State  Transportation  Building  to  the  Bureau  of  State  Office  Buildings.  We 
believe  that  such  a  transfer  would  save  the  state  money.  House  Bill  123  ap- 
pears in  its  entirety  as  Exhibit  II  in  this  report. 

Audltee's  Response:     Massport  does  not  agree  with  four  points  that  we  made 


in  the  audit  finding.     Excerpts  from  Massport's  response  appear  below: 

a.  It  should  be  understood  that  the  management  fee  serves  to  cover 
many  direct  and  indirect  costs  of  operating  the  building  that  are 
incurred  by  Massport's  administrative  and  support  departments  such 
as  Legal,  Engineering,  Budgeting,  Accounting,  Management  Informa- 
tion Systems,  and,  of  course.  Audit.  No  matter  who  is  responsible 
for  management  and  operation  of  The  Transportation  Building,  these 
types  of  costs  will  be  incurred  if  the  building  is  properly  man- 
aged. It  is  simply  incorrect  to  assert  that  the  BSOB  would  have 
incurred  no  additional  indirect  costs  or  overhead  had  it  managed 
The  Transportation  Building.  The  BSOB  has  assumed  responsibility 
for  numerous  additional  properties  in  recent  years,  and  given  the 
unique  qualities  of  The  Transportation  Building,  it  is  unreason- 
able to  presume  that  they  could  have  assumed  responsibility  for 
this  building  without  Incurring  additional  costs. 

b.  According  to  the  report,  BSOB  provided  the  auditors  with  recommen- 
dations for  administrative  and  maintenance  staffing.  Due  to  the 
unique  nature  of  The  Transportation  Building,  it  is  difficult  to 
understand  how  one  could  determine  the  staffing  needs,  functions 
and  operations  of  this  building  without  intimate  knowledge  of  the 
building.  The  recommendation  of  the  BSOB  clearly  does  not  incor- 
porate the  Class  A  standard  under  which  the  building  is  charged  to 
operate  nor  does  it  recognize  the  other  specialized  functions  of 
the  building,  such  as  the  intense  involvement  of  the  management 
staff  in  the  retail  development  of  the  building. 

c.  Again,  referring  to  the  Building  Owners  and  Managers  Association 
Report  on  1985  costs,  the  average  administrative  costs  per  square 
foot  for  a  Boston  office  building  the  size  of  The  Transportation 
Building  is  $.64  per  square  foot.  Annualizing  the  actual  Massport 
cost  for  the  18-month  period  to  a  one-year  period  also  yields  a 
per  sq .  foot  cost  of  $.64  per  sq.  foot. 

d.  The  administrative  staffing  plan  for  The  Transportation  Building 
is  the  product  of  analysis  by  Massport's  Administrative  and  En- 
gineering staffs.  The  unit  cost  of  administration  at  similar  off- 
ice buildings  in  Boston  were  considered  along  with  the  unique  fea- 
tures and  services  that  were  planned  for  The  Transportation  Build- 
ing such  as  the  extensive  level  of  office  services. 
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Audltor's  Reply;     Our  replies  to  each  of  the  agency's  responses  follow. 

a.  Massport  believes  that  no  matter  who  is  responsible  for  managing  the 
State  Transportation  Building,  the  building's  manager  will  incur  indirect  ex- 
penses in  managing  the  building.  However,  we  believe  that  BSOB's  existing  re- 
sources would  be  sufficient  to  absorb  any  additional  indirect  costs  as  a  re- 
sult of  managing  the  State  Transportation  Building. 

b.  The  only  difference  between  our  proposed  staffing  and  the  existing  ad- 
ministrative staff  utilized  by  Massport  is  the  elimination  of  the  mechanical 
and  electrical  supervisors,  and  the  building's  General  Manager. 

We  eliminated  the  two  supervisor  positions  based  on  our  analysis  of  mechan- 
ical and  electrical  work  orders.  We  found  no  justification  for  these  addition- 
al supervisors.  Further,  the  responsibilities  of  these  supervisors  would  be 
assumed  by  the  proposed  Assistant  General  Manager  and  the  Mechanical  Engineer. 
BSOB  officials  informed  us  that  both  of  these  individuals  assigned  to  this  po- 
sition would  be  licensed  mechanical  engineers  and  would  be  capable  of  fulfill- 
ing all  supervisory  responsibilities. 

The  General  Manager's  responsibilities  would  be  assumed  by  BSOB's  Superin- 
tendent. This  Individual  acts  as  General  Manager  for  all  buildings  managed  by 
the  BSOB. 

We  have  no  reason  to  believe  that  BSOB  would  provide  substandard  manage- 
ment of  the  building.  We  believe  that  Massport's  claim  to  the  contrary  is  un- 
supported . 

Massport's  Chief  Engineer  informed  us  that  the  agency's  role  In  retail  de- 
velopment involved,  for  the  most  part,  reviewing  and  approving  the  plans  and 
specifications  for  retail  space. 


86-2005-3 

-71  - 

We  believe  that  the  Assistant  General  Manager,  who  would  be  assigned  by 
BSOB,  would  be  a  licenced  Mechanical  Engineer,  and  could  assume  these  responsi- 
bilities. 

c  Massport's  response  which  details  the  average  administrative  costs  per 
square  foot  for  a  Boston  office  building  is  irrelevant  to  the  finding.  Our 
analysis  involved  a  comparison  between  administrative  costs  of  Massport  and 
the  BSOB. 

d.  Again,  we  do  not  believe  that  the  administrative  cost  to  manage  other 
office  buildings  in  Boston  is  relevant  to  the  audit  finding.  Our  analysis  was 
between  Massport  and  the  BSOB.  It  should  be  noted  that  our  proposal  included 
a  cost  for  office  services  that  is  equal  to  Massport's  costs  of  providing 
these  services. 

E.  Failure  To  Follow  Competitive-Bid  Procedures;  Our  audit  revealed 
that,  during  fiscal  year  198  5,  the  Department  of  Public  Health  (DPH)  and  the 
Department  of  Environmental  Quality  Engineering  (DEQE)  violated  EOAF's  "03" 
regulations  when  they  awarded  16  contracts,  totalling  $3.5  million,  without 
following  competitive-bid  procedures.  We  found  no  indication  that  these  con- 
tracts were  publicly  advertised  or  that  bids  and  proposals  were  ever  solicit- 
ed. In  our  opinion,  this  represents  a  poor  procurement  practice  because  the 
agencies  failed  to  ensure  the  economical  use  of  taxpayers'  monies.  EOAF's  Ad- 
ministrative Bulletin  82-1,  Section  4.11,  requires  that  all  "03"  contracts  for 
professional  services  having  a  maximum  obligation  of  $40,000  or  more,  be  award- 
ed "pursuant  to  a  selection  procedure  involving  the  public  advertisement  [of 
the  contract]  .  .  .  and  the  solicitation  of  formal  written  proposals  from  at 
least    three   qualified   vendors."      Non-professional   contracts   having  a  maximum 
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obligation  over  $500  must  be  awarded  "pursuant  to  a  competitive  bidding  proce- 
dure involving  the  solicitation  of  bids  by  publicly  advertising  [the  con- 
tract]." This  regulation  does  not  apply  to  renewals  of  previously  authorized 
contracts  or  to  those  contracts  that,  in  EOAF ' s  determination,  should  have  the 
requirement  waived.  (Administrative  Bulletin  82-1,  Section  4.11,  appears  as 
Exhibit  VI.) 

Contrary  to  EOAF  regulations,  DPH  non-competi tively  awarded  7  "03"  con- 
tracts, totalling  $2,421,354  during  fiscal  year  1985.  Each  of  these  contracts 
were  for  professional  services,  and  each  carried  a  maximum  obligation  in  ex- 
cess of  $40,000.  During  the  same  period,  DEQE  non-competitively  awarded  9 
"03"  contracts  totalling  $1,088,691.  Each  of  these  contracts  were  for  profes- 
sional services  carrying  maximum  obligations  in  excess  of  $40,000.  The  table 
below  analyzes  these  contracts  by  type  and  amount: 

Department  of  Public  Health 
Type  of  Contract  Number  Amount 

Dental  Services  2  $1,901,118 

Medical -Related  Services  _5  520,236 

2  $2.421.354 

Department  of  Environmental  Quality  Engineering 

Type  of  Contract  Number  Amount 

Admin,  and  Environ.  Support  Services  6  $  959,286 

Administrative  Services  3_  129, 405 

J  $1.088. 691 

We  found  no  documentation  to  show  that  these  contracts  had  been  publicly 
advertised  or  bid  prior  to  their  award  by  DPH  and  DEQE.  In  addition,  the  con- 
tracts were  for  new  services,  i.e.,  they  were  not  renewals  of  previously  au- 
thorized contracts.  Finally,  we  found  no  indication  that  EOAF  had  "waived" 
its  competitive-procurement  requirements  for  these  contracts. 
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All  of  these  contracts  were  approved  by  the  Comptroller's  Division,  which 
did     not     detect     violations     of     EOAF ' s     competitive-procurement  regulations. 

Recommendations :  We  recommend  to  DPH  and  DEQE  that  a  standardized  consult- 
ant-selection process  be  established  to  ensure  that  all  "03"  contracts  are 
awarded  in  compliance  with  the  EOAF  regulations  requiring  competitive-bid  or 
proposal  procedures.  At  a  minimum,  such  a  process,  at  the  agency  level, 
should  include: 

1.  A  system  for  documenting  the  evaluation  of  consultants'  qualifications 
consistently  and  equitably  so  as  to  indicate  that  the  evaluations  were 
performed . 

2.  Pre -determined  criteria  to  distinguish  qualified  from  unqualified  pro- 
posers . 

3.  Administrative  controls  to  ensure  that  contracts  are  awarded  through 
public  advertisement  and  solicitation  of  bids  or  proposals  as  specif- 
ied in  EOAF  regulations. 

Auditee's  Responses:  DPH  officials  responded  to  our  draft  report  by  stat- 
ing that  3  of  the  contracts  for  medical -related  services  were  renewals  of  con- 
tracts awarded  in  compliance  with  EOAF  regulations  through  a  Request  for  Pro- 
posal process.  DPH  officials  stated  that  the  other  two  contracts  in  this  cat- 
egory were  with  individuals  and,  as  such,  "the  Department  did  not  believe 
there  was  a  need  to  issue  an  RFP  for  individual  rather  than  organizational  con- 
sultants, with  maximum  obligations  exceeding  $40,000."  As  regards  the  two  con- 
tracts for  dental  services,  DPH  officials  explain  that  in  fiscal  year  1984  the 
Legislature  transferred  the  administration  of  the  dental  program  for  Depart- 
ment of  Mental  Health  clients  to  DPH.  DPH  decided  to  renew  the  existing  con- 
tracts for  the  first  year  of  their  administration  without  increasing  the  maxim- 
um obligations.  They  point  out  that  "such  renewal  is  specifically  authorized 
by  Section  4.113  of  Administrative  Bulletin  82-1." 

DEQE  officials  responded  to  our  draft  report  by  stating  that  they  did  not 
believe    that    the    six   contracts    for   administrative   and   environmental  support 
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services  required  competitive  bidding.  They  state  that  the  consultant  firm  is 
a  "quasi-state  agency"  based  on  its  organization,  its  non-profit  status,  and 
its  allowable  indirect  cost  rate.  DEQE  views  the  firm  as  a  "quasi-state 
agency,"  and,  as  such,  the  firm  is  exempt  from  the  competitive-procurement  re- 
quirement. As  regards  the  three  contracts  for  administrative  services,  DEQE 
officials  believed:  "...  that  competitive  bidding  procedures  were  not  appli- 
cable to  03  contracts  for  personal  services  ..."  They  stated  that  salaries 
were  less  than  the  $40,000  limit,  but  total  contract  costs  with  travel  and 
fringe  exceeded  the  limit.  They  stated  that  when  EOAF  clarified  the  regula- 
tion for  them  in  June  1986  they  began  to  comply. 

Auditor's  Reply;  DPH  was  not  able  to  provide  us  with  documentation  of  the 
competitive  process  used  to  procure  the  3  medical -related  and  2  dental  service 
contracts.  There  was  no  adequate  documentation  presented  to  us  during  or 
since  the  audit  that  would  indicate  that  these  contracts  were  renewals  of  com- 
petitively procured  contracts.  In  fact,  in  each  of  the  5  cases  the  AF -4  indic- 
ated that  the  contract  was  for  a  new  service  rather  than  a  renewal. 

We  believe  that  the  EOAF  regulation  is  clear  in  its  requirement  of  competi- 
tive procedures  for  all  contracts  exceeding  $40,000.  Officials  at  EOAF  sup- 
port our  interpretation  that  contracts  with  individuals  are  in  no  way  exempted 
under  this  regulation. 

We  reject  the  argument  that  the  consulting  firm  (NEIWPCC)  providing  admin- 
istrative and  environmental  support  services  at  DEQE  is  a  quasi-state  agency. 
Nonprofit  status,  low  overhead  rates,  and  grants  from  state  agencies  in  no  way 
transform  an  organization  into  a  quasi-state  agency.  The  contracts  for  these 
services  should  have  been  competitively  awarded. 
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3.     DEQE's  Uneconomical  Use  of  a  Consultant  as  a  Fiscal  Conduit 

During  the  30-month  period  July  1  ,  1983  through  December  31,  1985,  DEQE 
awarded,  on  a  non-competitive  basis,  26  "03"  contracts,  totalling  approximate- 
ly $3.2  million,  to  the  New  England  Interstate  Water  Pollution  Control  Commis- 
sion (NEIWPCC) ,  a  nonprofit  organization  located  in  Boston.  As  of  December 
31,  1985,  DEQE  had  expended  approximately  $1.8  million.  Under  the  contracts, 
NEIWPCC  was  to  provide  full-  and  part-time  personnel  who  would  perform  routine 
administrative  and  environmental  services  at  DEQE's  offices.  In  our  opinion, 
the  use  of  NEIWPCC  as  a  fiscal  conduit  was  unnecessary.  Furthermore,  we  be- 
lieve that  NEIWPCC  personnel  received  excessive  compensation.  As  a  result  of 
these  uneconomical  practices,  DEQE  had  expended,  as  of  December  31,  198  5,  ap- 
proximately $386,000  unnecessarily. 

Our  review  of  the  "03"  contracts  revealed  that  NEIWPCC  provided  a  simple 
payroll  mechanism  that  allowed  DEQE  to  hire  additional  state  employees  without 
its  having  to  request  additional  "01"  or  "02"  positions.  For  this  duplica- 
tive, unnecessary  payroll  service  DEQE  paid  NEIWPCC  $118,807  during  the  audit 
period.  Documentary  and  testimonial  evidence  indicates  that  the  33  full-time 
and  28  part-time  individuals  employed  under  the  26  contracts  were  hired,  super- 
vised, and  evaluated  by  DEQE,  but  compensated  through  NEIWPCC.  Had  DEQE  con- 
tracted directly  with  each  of  the  consultants,  DEQE's  own  payroll  section, 
which  is  staffed  by  6  full-time  employees,  could  have  paid  the  consultants  and 
thus  saved  the  $118,807  in  administrative  fees. 

In  addition  to  incurring  unnecessary  administrative  costs,  DEQE  paid  the 
consultants  approximately  $2  67,000  more  than  what  is  authorized  under  Adminis- 
trative Bulletin  82-1,  Section  4.076: 

Services  equivalent  to  the  duties  of  positions  within  the  Common- 
wealth's classification  plan  [or]  any  service  which  corresponds  sub- 
stantially with  the  scope  of  duties  of  a  position  in  the  Commonwealth's 
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classif ication  plan  may  be  compensated  at  a  rate  not  exceeding  twenty- 
five  percent  above  Step  I  of  the  salary  schedule  as  provided  in  Massa- 
chusetts General  Laws,  Chapter  30,   Section  4  6. 

(The  additional  25  percent  is  widely  regarded  as  payment  in  lieu  of  fringe  ben- 
efits.) 

As  of  December  31,  1985,  the  23  full-time  consultants  employed  under  these 
"03"  contracts  performed  services  within  the  scope  of  state  positions:  5  con- 
sultants held  senior  management  positions,  7  held  accounting  and  administra- 
tive support  positions,  and  11  held  environmental  technician  positions.  Regul- 
ar DEQE  employees  hold  identical  positions. 

DEQE  improperly  compensated  all  of  the  consultants  employed  under  the  con- 
tracts when  it  based  their  compensation  on  state  employee  union  wages  rather 
than  on  rates  shown  in  the  General  Salary  Schedule  (see  Chapter  30,  Section 
46,  of  the  General  Laws)  .  State  employee  union  wages  are  (generally)  higher 
than  salaries  shown  in  the  General  Salary  Schedule. 

In  addition  to  receiving  excessive  compensation,  the  consultants  were 
granted  pay  raises  that  other  state  employees  paid  under  the  General  Salary 
Schedule  were  not  entitled  to  receive.  During  the  30-month  audit  period, 
state  employees  whose  compensation  was  based  on  salary  rates  in  Chapter  30  of 
the  General  Laws  received  three  pay  raises  totalling  14  percent  over  the  30 
months.  Over  the  same  period,  10  consultants  received  salary  increases  rang- 
ing from  19  percent  to  70  percent: 

o  One  consultant  received  seven  pay  raises  (including  two  retroactive 
raises)  over  the  30  months  and  increased  his  annual  salary  from  $27,871 
to  $41,399. 

o  Another  consultant  received  one  promotion  and  five  pay  raises  and  in- 
creased her  annual  salary  from  $15,  928  to  $2  6,  68  5. 

The   salary   increases    for   the   10  consultants  averaged  42  percent   over   the  30 

months  (from  $23,474  to  $33,261). 
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Finally,  the  33  full-time  consultants  employed  under  the  NEIWPCC  contracts 
received  from  DEQE  an  excessive  fringe  benefit  package,  which  provided  for  va- 
cation, sick,  personal,  and  holiday  pay;  medical  insurance;  and  PICA,  unemploy- 
ment, and  workmen's  compensation  tax  payments.  DEQE  also  funded  individual  re- 
tirement accounts  (IRAs)  for  the  33  consultants  in  amounts  equal  to  4.3  per- 
cent of  a  consultant's  gross  salary.  Effective  March  1,  1986,  DEQE  provided 
dental  insurance  to  all  full-time  consultants  employed  under  these  contracts. 

The  fringe  benefit  package  should  be  considered  excessive  for  two  reasons. 
First,  DEQE's  granting  of  paid  time-off  to  its  consultants  violates  Administra- 
tive Bulletin  82-1,  Section  4.083: 

No  contract  with  an  individual  for  services  compensated  on  the  basis  of 
a  periodic  rate  shall  provide  for  or  permit  compensation  for  any  time, 
such  as  vacation  time,  sick  time,  or  holidays,  during  which  the  con- 
tractor does  not  actually  perform  services  under  the  contract. 

Contrary  to  EOAF's  regulation,  DEQE  authorized  between  3  6  and  50  days  off  per 
year  for  each  consultant,  depending  on  his  or  her  seniority.  Second,  DEQE's 
funding  of  the  consultants'  IRAs  and  dental  insurance  coverage  represents  a 
fringe  benefit  not  available  to  regular  state  employees. 

In  our  opinion,  DEQE's  overpayments  to  the  33  full-time  consultants  totall- 
ed approximately  $2  67,000.  This  amount  represents  the  difference  between 
DEQE's  actual  cost  for  these  consultants'  salaries  and  fringe  benefits  and  our 
estimate  of  what  those  costs  would  have  been  had  DEQE  complied  with  Administra- 
tive Bulletin  82-1: 


Actual  Costs 
Incurred  by  DEQE 


Projected  Costs  In 
Compliance  with  Regulations 


Full-time  Salaries 
Fringe  Benefits 


$1,2  51,04  7 
215,  749 


$1,113,432 


2  78,3  58  * 
(192,067)** 


Less:  Paid  Leave 
Total  Salary  Costs 


$1,466,  796 
65,845 
$1.  532.  641 


$1,199,  723 


Add:     Part-time  Wages 


65,845 


Total  Costs 


$1.2  65.  568 
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* 

Represents  25  percent  of  authorized  salaries  in  accordance  with  Administra- 
tive Bulletin  82-1,  Section  4.076. 

** 

Represents  13.8  percent  of  authorized  salaries  plus  fringe  benefits 
($1,113,432  +  278,358)  in  accordance  with  Administrative  Bulletin  82-1,  Sec- 
tion 4.083.  The  rate  of  13.8  percent  was  derived  by  dividing  the  minimum  numb- 
er of  paid  leave  days  granted  to  these  consultants  (36)  by  the  number  of  work 
days  in  one  year  (261). 

As  a  result  of  these  overpayments  and  DEQE's  cost  for  the  duplicative  pay- 
roll service,  we  believe  that  DEQE's  use  of  NEIWPCC  as  a  fiscal  conduit  has 
cost  the  Commonwealth  approximately  $386,000  in  unnecessary  expenditures. 

In  addition  to  these  excessive  expenditures,  we  found  that  DEQE  had  expend- 
ed $81,342  for  purposes  that  appear  contrary  to  the  legislative  intent  of  the 
"03"  system: 

o  DEQE  purchased  through  NEIWPCC,  $58,716  worth  of  computers,  desks,  file 
cabinets,  lamps,  and  office  supplies.  All  of  these  items  are  located 
and  used  at  DEQE's  offices. 

o  DEQE  expended  $14,296  in  travel  costs  for  consultants  to  attend  out-of- 
state  conferences.  In  all,  there  were  37  trips  to  a  variety  of  destin- 
ations including  Washington,  D.C.;  Orlando,  Florida;  and  Las  Vegas,  Ne- 
vada.    The  duration  of  these  trips  ranged  from  1  to  8  days. 

o  DEQE  expended  $8,330  for  various  training  classes  attended  by  consult- 
ants. These  classes  included  "Overcoming  Writer's  Block,"  "Introduc- 
tion to  Supervisory  Skills,"  and  "Lotus  1-2-3." 

The  purpose  of  the  "03"  subsidiary  account,  as  envisioned  by  the  Legisla- 
ture, is  to  provide  temporary,  specialized  expertise  to  state  agencies.  There- 
fore, we  question  spending  "03"  funds  for  the  purchase  of  office  equipment  and 
supplies.  Such  purchases  should  be  charged  against  subsidiary  accounts  "14" 
(Office  and  Administrative  Expenses)  and  "15"  (Equipment).  Furthermore,  the 
State  Purchasing  Agent  routinely  processes  such  purchases  since  the  State  Pur- 
chasing Agent  maintains  contracts  with  numerous  vendors  and  can  obtain  office 
equipment  and  supplies  at  substantial  discounts.  By  "spot  purchasing"  the 
items   through   the   "03"   account,   DEQE  failed  to  take  advantage  of   these  dis- 


counts . 
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We  also  question  DEQE's  sending  consultants  to  national  conferences.  In 
our  opinion,  the  Commonwealth's  interests  would  be  better  served  at  national 
conferences  by  DEQE's  sending  state  employees,  whose  relationship  and  responsi- 
bilities are  more  permanent  in  nature. 

Finally,  we  question  DEQE's  paying  for  the  training  of  consultants,  who 
are  presumed  to  already  possess  the  requisite  expertise. 

Recommendations :  DEQE  should  terminate  its  contracts  with  NEIWPCC.  This 
action  would  result  in  immediate  cost  savings  equivalent  to  the  fee  charged  by 
NEIWPCC  for  its  unnecessary  payroll  service.  Individuals  currently  employed 
under  these  contracts  should,  upon  DEQE's  evaluation  and  review,  be  transferr- 
ed to  state-employee  positions. 

Auditee's  Response;  Officials  at  DEQE  supported  their  use  of  NEIWPCC  and 
rejected  our  conclusions  in  the  areas  of  compensation  rates,  equipment  pur- 
chases, travel  costs,  and  training.  In  consideration  of  the  concerns  that 
have  been  raised  regarding  consultant  contracts  with  NEIWPCC,  DEQE  officials 
stated  that  they  have  issued  a  directive  (prior  to  receiving  our  draft  report) 
specifying  that  no  new  contracts  are  to  be  written  with  this  consultant. 

Regarding  compensation  rates,  DEQE  responded:  ".  .  .  as  a  non-profit 
agency  [NEIWPCC]  sets  its  own  wage  and  fringe  benefit  package."  DEQE  main- 
tains that  it  exerts  no  control  over  what  this  consultant  pays  its  employees. 
They  believe  that,  the  rates  paid  to  this  consultants'  employees,  ".  .  .  fall 
within  the  ball  park  of  costs  the  state  would  have  to  assume  for  02  employees 
or  03  positions."  In  support  of  this  claim,  DEQE  presented  an  analysis  of  the 
cost  to  the  state  of  a  Grade  18  "02"  employee.  They  conclude  that  "the  cost 
to  the  state  for  a  grade  18,   02  employee,   is   $32,179."     The  cost  for  the  same 
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employee  under  the  present  NEIWPCC  arrangement  would  be  $30,465,  and,  as  an  in- 
dividual "03,"  the  same  employee  would  cost  $29,857  according  to  DEQE  offic- 
ials. 

Regarding  the  purchase  of  equipment,  DEQE  maintained  that  NEIWPCC  pur- 
chased equipment  under  these  contracts  for  use  by  NEIWPCC  employees.  DEQE  off- 
icials state  that  "when  equipment  was  purchased,  an  effort  was  made  to  secure 
the  lowest  possible  price." 

Officials  stated,  on  the  subject  of  travel  costs,  that  "DEQE  does  not  con- 
cur with  the  auditor's  contention  that  [NEIWPCC]  employees  should  not  have 
traveled.  Travel  is  a  routine  part  of  many  jobs  at  DEQE  whether  the  employee 
is  an  01/02/03." 

Finally,  DEQE  did  not  agree  that  training  costs  were  inappropriate  under 
this  contract.  Officials  stated  "the  use  of  training  to  keep  skills  up  to 
date  whether  the  employee  is  an  01/02/03  is  important.  Skills  and  expertise 
must  not  be  allowed  to  stagnate." 

Auditor's  Reply:  We  commend  DEQE's  decision  to  not  issue  new  contracts  to 
NEIWPCC.  However,  we  do  not  concur  with  its  arguments  in  support  of  the  un- 
necessary contract  costs. 

IXiring  the  course  of  our  audit,  we  received  documentary  and  testimonial  ev- 
idence of  DEQE's  dominant  role  in  the  selecting  and  compensating  of  employees 
under  these  contracts.  We  reviewed  memoranda  from  DEQE's  Deputy  Commissioner 
instructing  NEIWPCC  to  hire  specific  individuals  for  specific  functions  at  spe- 
cific rates  of  pay.  Additionally,  NEIWPCC 's  Comptroller  explained  to  us  that 
he  does  not  take  personnel  actions  such  as  these  without  direction  from  DEQE 
officials . 
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We  acknowledge  DEQE's  efforts  to  secure  the  lowest  possible  price  when  pur- 
chasing equipment.  However,  we  maintain  that  the  purchasing  of  office  equip- 
ment and  supplies  is  more  appropriately  and  efficiently  done  through  the  pro- 
cedures established  by  the  State  Purchasing  Agent  for  this  purpose. 

We  do  not  contend  that  routine  travel  reimbursement  is  improperly  paid  to 
consultants  through  these  contracts.  Rather,  we  believe  that  the  37  out-of- 
state  trips  paid  for  by  DEQE  through  this  contract  represent  extraordinary 
rather  than  routine  travel.  We  believe  that  it  is  more  beneficial  for  the 
state  to  send  state  employees  whose  responsibilities  are  more  permanent  in  na- 
ture to  these  out-of-state  conferences. 

Finally,  we  do  not  believe  that  it  is  the  taxpayers'  responsibility  to 
fund  the  training  of  consultants.  Consultants  are  presumably  hired  so  that 
the  state  may  benefit  from  their  already  acquired  expertise. 

Again,  we  commend  DEQE's  decision  to  refrain  from  initiating  any  new  con- 
tracts with  NEIWPCC.  We  believe  the  service  was  both  expensive  and  unneces- 
sary. 

4.     Inadequate  Contract  Management  By  Two  State  Agencies 

Because  both  DPW  and  EOTC  Inadequately  developed  and  managed  contracts 
with  two  consultants,  certain  questionable  costs  were  incurred.  One  consult- 
ant held  three  consultant  contracts:  two  with  EOTC  and  one  with  DPW.  During 
the  contract  period,  one  of  the  individuals  also  served  on  the  Massport  Board 
of  Directors.  The  other  individual  is  currently  working  under  his  third  con- 
secutive contract  with  DPW. 

These  consultants  were  awarded  multiple  contracts  although  they  consistent- 
ly did  not  complete  all  of  the  tasks  contractually  assigned  to  them.  More- 
over, one  of  these  consultants  was  paid  for  days  worked  when  in  fact  he  was 
out  of  state  on  unrelated  business.     The  other  consultant  was  incorporated  as 
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a  firm.  This  consultant  was  compensated  at  a  rate  of  $40  per  hour,  a  rate 
that  we  believe  to  be  excessive  for  an  individual  but  which  is  within  DPW s  op- 
erating procedures  for  negotiating  with  a  firm. 

A.  Inadequate  Documentation  of  Job  Performance  by  a  Traffice  Consultant 
at  EOTC  and  DPW:  During  fiscal  years  1984  and  1985,  EOTC  and  DPW  non-competi- 
tively  awarded  three  consecutive  "03"  contracts,  totalling  $74,000  to  a  traf- 
fic-engineering consultant.  The  first  two  contracts,  totalling  $35,000,  were 
awarded  by  EOTC  and  covered  the  11 -month  period  February  13,  1984  through  De- 
cember 31,  1984.  Under  these  contracts,  the  consultant  was  required  to  review 
and  make  recommendations  regarding  parking  policies,  taxi  and  limousine  oper- 
ations, and  problems  of  traffic  congestion  throughout  the  state.  The  third 
contract,  totalling  $39,000,  was  awarded  by  DPW.  This  contract  covered  the 
12 -month  period  December  10,  1984  through  December  9,  1985  and  required  that 
the  consultant  work  with  a  team  of  traffic  consultants  (the  Traffic  Operations 
Problem-Solving  [TOPS]  unit),  to  identify  the  worst  traffic  and  accident  sites 
In  the  state  and  to  recommend  and  design  corrective  actions.  Our  review  of 
these  three  contracts  revealed  that  the  consultant  (a)  did  not  perform  all  of 
the  services  required  under  the  terms  of  the  contracts,  (b)  billed  and  was 
paid  for  time  when  he  was  out-of-state  on  unrelated  business,  and  (c)  was  paid 
weekly  despite  conflicting  time  sheets  or  no  time  sheets  at  all. 

In  addition,  because  of  EOTC's  and  DPW's  poor  contract  management,  we  are 
unable  to  determine  what  services  were  rendered  in  return  for  the  $70,500  (of 
the  total  $74,000)  paid  to  this  consultant. 

a.  Inadequate  Documentation  of  Contract  Services:  Under  the  three  con- 
tracts, the  consultant  was  required  to  analyze  specific  traffic  and  parking 
problem  sites  throughout  the  state  and  to  submit  recommendations  for  correc- 
tive action.     Our  audit   revealed   that   the  consultant  submitted  no  reports  and 
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that  the  consultant  did  not  document  his  daily  activities.  As  a  result,  we 
could  not  determine  what  services  the  consultant  provided  to  these  agencies  in 
return  for  the  $70, 500  paid  to  him. 

Under  his  EOTC  contracts,  the  consultant  was  required  to  conduct  six  spec- 
ific studies  concerning  various  traffic  and  parking  problems  in  the  state.  For 
instance,  the  consultant  was  required  to  "undertake  a  review  and  analysis  of 
the  worst  traffic  bottlenecks  in  Boston  .  .  .  identify  the  10  worst  .  .  .  and 
develop  a  series  of  recommendations  to  ease  the  problems  .  .  .  ."  The  consult- 
ant, however,  did  not  submit  any  reports  detailing  his  analyses  or  recommenda- 
tions . 

In  a  written  response  to  our  audit,  EOTC  officials  state  that  in  the  case 
of  this  consultant  the  "desired  product  was  results,  not  reports."  EOTC  ack- 
nowledges that  "when  the  consultant's  scope  of  work  was  changed,  an  amended 
AF-4  and  the  contract  reflecting  the  new  scope  of  work  should  have  been  sub- 
mitted." They  maintain,  however,  that  this  "administrative  oversight  should 
not  be  construed  to  mean  the  consultant  did  not  perform  needed  and  necessary 
services . " 

EOTC's  Undersecretary  for  Projects  and  Project  Development,  who  was  the 
consultant's  immediate  supervisor,  acknowledged,  during  our  audit,  that  the 
consultant  did  not  perform  all  of  his  contract  tasks.  He  stated,  however, 
that  the  consultant's  primary  responsibility  became  the  development  of  the  new 
TOPS  program  that  was  later  implemented  in  the  Department  of  Public  Works.  As 
this  project  became  a  priority,  the  other  contract  tasks  were  abandoned.  The 
Undersecretary  also  told  us  that  the  consultant  provided  no  documentation 
(other  than  weekly  time  sheets)  describing  his  activities  under  the  contracts. 
Our   review  or   these  weekly   time  sheets   revealed  that  from  April   1984  through 
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December  1984,  the  time  sheets  were  not  reviewed  and  authorized  by  any  EOTC 
official . 

Under  his  DPW  contract,  the  consultant  was  assigned  to  the  five-person 
TOPS  unit.  The  DPW  contract  required  each  unit  member  to  perform  any  or  all 
of  several  tasks.  (The  contract  was  identical  in  scope  for  each  of  the  five 
consultants.)  According  to  the  AF -4  Form,  this  consultant's  services  were  re- 
quired because  of  a  "shortage  of  traffic  engineering  operational  specialists 
in  the  Department."  We  were  told  by  the  consultant's  immediate  supervisor 
that  the  consultant  performed  interagency  liaison  and  coordination  services 
rather  than  the  other  more  technical  tasks  outlined  in  the  contract.  DPW's  Di- 
rector of  the  Bureau  of  Transportation  Planning  and  Development  told  us  that, 
as  the  immediate  supervisor  of  this  unit,  he  does  not  monitor  individual  mem- 
ber's daily  activity  nor  time  spent  on  the  job.  The  Director  told  us  that  his 
function  was  to  review  final  reports  submitted  by  the  unit  as  a  whole.  How- 
ever, the  Director  stated  that  he  instructed  each  member  of  the  unit  to  main- 
tain the  necessary  records  detailing  daily  activities  and  time  spent  on  the 
job  in  order  to  support  their  pajonents.  Four  of  the  five  members  adequately 
met  this  requirement,  but  the  consultant  who  is  the  subject  of  our  finding 
maintained  no  record  other  than  his  time  sheet.  We  also  reviewed  the  reports 
of  the  unit  and  again  found  that  four  of  the  five  members  had  made  significant 
contributions.  We  found  no  evidence,  however,  that  the  consultant  in  question 
had  contributed  to  these  products.  Each  of  the  17  reports  submitted  by  the 
unit  were  supported  by  progress  reports.  Internal  memoranda,  and  media  arti- 
cles. The  name  of  the  consultant  in  question  did  not  appear  in  any  of  the  re- 
ports, memoranda,  or  articles. 

Subsequent  to  our  audit  field  work,  the  consultant,  at  the  request  of 
DPW's  Director  of  Administrative  Services,  prepared  a  summary  of  his  DPW  work. 
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This  summary,  dated  June  14,  1986  and  provided  to  us  on  September  29,  1986,  in- 
dicates that  the  consultant  performed  two  services  under  his  DPW  contract. 
The  first  involved  his  management  of  a  public  contest:  "Tell  Fred  Where  to 
Go."  This  contest  was  co-sponsored  by  DPW  and  the  Patriot  Ledger  newspaper 
and  asked  citizens  to  suggest  traffic  improvements  at  specific  South  Shore  lo- 
cations. The  consultant  stated  that  he  had  spent  70  percent  of  his  contract 
time  on  this  project.  The  consultant  did  not  describe  or  document  any  specif- 
ic tasks  that  he  performed  in  managing  this  contest,  and  we  did  not  find  him 
mentioned  in  our  review  of  the  contest  entries  and  DPW  responses. 

The  second  service  involved  the  consultant's  holding  discussions  with  per- 
sonnel from  the  Metropolitan  District  Commission  (MDC)  in  reference  to  estab- 
lishing a  formal  link  between  TOPS  and  the  MDC.  The  consultant  stated  that  he 
had  spent  20  percent  of  his  contract  time  on  this  project.  These  discussions 
were  not  documented  by  the  consultant.  The  consultant  stated  that  he  spent 
the  remaining  10  percent  of  his  time  on  other  projects. 

In  response  to  our  audit,  DPW  officials  explained  the  absence  of  work  pro- 
ducts by  stating  that  "the  consultant  in  question  had  responsibilities  that 
did  not  require  him  to  produce  technical  engineering  studies  or  reports."  Ac- 
cording to  his  supervisor,  the  consultant  played  "an  active  coordinating  role" 
in  both  projects  outlined  in  his  summary.  DPW  also  noted  that  the  TOPS  con- 
tract was  intentionally  written  in  a  "generic  format,"  i.e.,  without  specific 
requirements  for  individual  members.  It  was  expected  that  each  member  of  the 
unit  would  perform  some,  not  all,  of  the  required  duties. 

b.  Consultant's  Double-Billing  Resulted  in  Overcompensation  Totalling 
$2 , 2 50 :  On  December  10,  1984  the  consultant  began  work  under  his  12-month  con- 
tract with  DPW  and,  accordingly,  terminated  his  services  at  EOTC.  For  the  re- 
mainder   of    December    (three   weeks)    the    consultant    continued    to    submit  time 
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sheets  to  EOTC  Indicating  that  he  had  worked  37.5  hours  per  week  and  was  paid 
$2,250.  During  this  same  3-week  period,  the  consultant  also  charged  DPW  for 
full-time  work  and  was  paid  in  full. 

EOTC's  Director  of  Financial  Affairs  informed  the  consultant  of  this  error 
when  he  disbursed  the  check  and  instructed  him  to  reimburse  the  overpayment. 
The  consultant  returned  the  $2,250,  as  evidenced  by  a  March  26,  1985  deposit 
with  the  State  Treasurer — three  months  after  the  overpayment. 

In  response  to  our  audit  findings,  EOTC  attributed  this  double -payment  to 
a  "clumsy  process,"  referring  to  the  "03"  consultant  payroll  system  and  the  ad- 
ministration of  the  consultant's  transfer  from  EOTC  to  DPW.  EOTC  further 
stated:  "It  should  be  noted  that  during  the  three  weeks  in  question,  the  con- 
sultant was  beginning  work  on  the  DPW  implementation  phase  of  the  project.  He 
was  not  aware  of  his  actual  EOTC  termination  date  when  he  originally  submitted 
the  time  sheets  for  the  three  weeks  in  question." 

We  acknowledge  the  inadequacies  of  the  old  "03"  payroll  process  (e.g.,  pay- 
roll clerks  were  required  to  submit  an  estimate  of  consultant  hours  at  the  be- 
ginning of  the  month).  However,  we  are  questioning  the  consultant's  submis- 
sion of  signed  personal  time  records  for  the  same  period  to  both  agencies. 

c.  Consultant  Billed  For  Time  While  Out  Of  State;  During  the  course  of 
the  three  contracts,  the  consultant  was  a  member  of  the  Board  of  Directors  for 
the  Massachusetts  Port  Authority.  On  nine  occasions  the  consultant  was  out  of 
state  on  Massport  business  (e.g.,  attending  conferences  and  meetings  concern- 
ing Massport-related  matters),  yet  under  his  EOTC  and  DPW  contracts  he  charged 
a  total  of  $1,950  to  the  Commonwealth  for  13  days  of  7.5  hours  each.  For  in- 
stance,   in   July    1984,    the    consultant    attended   a   conference   sponsored   by  the 
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National  Organization  To  Insure  a  Sound -Controlled  Environment  (NOISE).  Ac- 
cording to  a  NOISE  brochure,  NOISES 's  mission  is  to  "seek  jet  aircraft  noise 
abatement." 

Each  of  the  nine  trips  is  described  below  (based  upon  the  consultant's 
travel  expense  vouchers  submitted  to  Massport): 


Number 
Of  Days 


Destination 
Denver 

Unknown* 
New  York 

New  York 
New  York 

New  York 
Newark 


Washington, 
D.C. 

New  York 


Purpose 

Attend  NOISE  Conven- 
tion 

Unknown* 

Boscom/ Alitalia  Air- 
line Project 

NOISE  Regulations 

Airport  Ground  Trans- 
portation 

NOISE  Regulations 

Airport  Ground  Trans- 
portation 


Unknown* 


03"  Contracts  Charged 
Date(s) 


Agency 
EOTC 

DPW 

DPW 

DPW 
DPW 

DPW 

DPW 

DPW 


New  York  Port  Authority  DPW 


7-2  6-84  to 
7-27-64 

2-05-85 

2-25-65  to 
2-28-85 

4-  19-85 

5-  02-6  5 

5-22-8  5 

5-  29-85 

6-  04-85 
6-07-85 


The  consultant's  travel  expense  voucher  did  not  include  a  destination  and/or 
a  purpose  for  these  trips. 

We  do  not  believe  that  the  consultant  was  fulfilling  his  "03"  responsibil- 
ities while  he  was  out  of  state  on  Massport  business.  The  consultant's  con- 
tracts with  EOTC  and  DPW  required  that  he  perform  various  traffic  and  parking 
studies  around  the  Commonwealth.  The  out-of-state  conferences  and  meetings 
attended  by  the  consultant  dealt  chiefly  with  airport -related  matters.  Also, 
these  travel  expenses  were  paid  entirely  by  Massport.  Massport 's  enabling  leg- 
islation (Chapter  465  of  the  Acts  of  1956)  allows  for  the  reimbursement  of  its 
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board  members'  travel  expenses  only  "in  the  discharge  of  their  official  dut- 
ies . " 

In  responding  to  our  draft  audit  report,  officials  at  EOTC  stated  that 
"the  consultant  charged  EOTC  for  work  performed  on  two  days  while  he  was  out 
of  state  on  Massport  business.  When  the  auditors  brought  this  matter  to  our 
attention,  we  notified  the  consultant  who  reimbursed  EOTC  for  these  two  days." 
The  officials  went  on  to  explain  that  "the  consultant  billed  regularly  for  the 
state  employee's  work  week  of  37.5  hours,  while  often  working  hours  far  beyond 
that,  due  to  his  required  attendance  at  EOTC,  community  or  other  outside  meet- 
ings." A  number  of  senior  staff  members  are  cited  as  being  able  to  attest  to 
the  consultant's  diligence,  and  "with  this  in  mind,"  they  explain,  "less  atten- 
tion was  paid  to  the  usual  precise  recordkeeping  required  of  EOTC  consultants 
by  either  the  consultant  or  the  payroll  department."  The  consultant's  super- 
visor had  "no  doubt  that  the  consultant  put  in  more  than  the  3  7.5  hour  work 
week  that  was  approved." 

DPW  responded  to  the  charge  that  this  consultant  billed  for  time  while  out 
of  state  by  contacting  the  consultant  and  asking  "that  he  review  his  billings 
and  expense  records  for  the  days  in  question.  "The  consultant  responded  that 
his  review  had  revealed  the  following:  'For  the  eleven  days  in  question  I  in- 
voiced the  DPW  for  7.5  hours  per  day,  for  a  total  of  82.5  hours,  at  $20/hour 
for  a  total  of  $1,  650.  However,  on  four  of  the  eleven  days,  I,  in  fact,  spent 
all  or  part  of  the  day  in  the  DPW  office  because  of  the  flight  schedules.  .  . 
Therefore,  of  the  82.5  hours  in  question,  18.5  were  spent  in  the  DPW  office, 
for  a  total  of  64.0  hours  that  were  not,  so  that  I  will  reimburse  the  DPW  for 
64.0  hours  X  $20  =  $1,280  if  that  is  satisfactory.'"  In  DPW's  response  the 
consultant   argued   "that   his   poor   recordkeeping   is  not   evidence  of  his  failure 
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to  perform  work  for  the  department  on  those  days,  but  the  consultant  reim- 
bursed the  Department  in  order  to  remove  any  doubt." 

d.  Poor  Contract  Management  Resulted  in  Conflicting  and  Inadequate  Time 
Records :  Our  review  disclosed  that  the  consultant  submitted  conflicting  time 
sheets  for  the  week  ended  April  21,  1984.  One  time  sheet  indicates  the  con- 
sultant worked  a  total  of  30  hours  (4  days  at  7.5  hours  per  day).  The  second 
time  sheet  indicates  that  he  worked  a  total  of  37.5  (4  days  at  9  to  10.5  hours 
per  day.)  Responsible  officials  could  not  explain  why  two  time  sheets  were 
submitted.  The  conflicting  time  records  were  not  detected  by  EOTC,  and  the 
consultant  was  paid  for  3  7.5  hours. 

In    another    instance,    we    found    that    the    consultant   was    paid    a    total  of 

$5,250  for   7  full-time   (i.e.,    37.5  hours)   weeks,    for  which  time  records  could 

not  be  found.     The  "03"  payroll  system  regularly  processed  consultant  payments 

without   requiring  authorizing  time  sheets.     The  consultant's  contract  required 

signed  time  records  as  a  condition  of  payment: 

No  such  payment  shall  be  made  unless  and  until  the  contractor  has  sub- 
mitted, and  the  secretary  has  received,  a  requisition  for  payment  for 
the  contractor  certifying  that  he  has  performed  the  work  under  the 
agreement . 

Every  such  requisition  of  payment  shall  be  signed  by  the  contractor  and 
shall  be  subject  to  the  review  and  verification  of,  and  shall  be  ap- 
proved and  countersigned  by  the  secretary  or  his  duly  authorized  repre- 
sentative or  representatives. 

EOTC's  failure  to  monitor   this  consultant's   time  in  compliance  with  the  terms 

of  his  contracts  represents  a  weakness  in  internal  controls. 

EOTC   responded  to  the  issue  of  conflicting  and  inadequate  time  records  by 

stating   that    "for   the   11-month  period   that   the  consultant  worked  for  EOTC  he 

performed  his  duties  and  submitted   time  sheets,   indicating  hours  worked,  on  a 

regular  basis.      We  are  however,   unable  to  locate  time  sheets   for   7  weeks  out 
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of  the  11-month  period."  On  the  matter  of  conflicting  time  sheets,  EOTC  deter- 
mined that  the  time  sheet  with  37.5  hours  represented  a  corrected  time  sheet. 
"We  are  confident  that  the  corrected  time  sheet  represent[s]  actual  hours 
worked  by  the  consultant."  EOTC  officials  explained  that  their  office  should 
have  voided  the  incorrect  time  sheet.  They  also  stated  that  "our  mislaying  of 
the  time  sheets  does  not  mean  that  the  consultant  violated  his  contract." 

Recommendations ;     To  correct  the  poor  monitoring  of  consultant  activities: 

1.  We  recommend  that  EOTC  and  DPW  establish  policies  and  procedures  to  en- 
sure that  consultant  contracts  comply  with  Chapter  29,  Section  29A,  of 
the  Massachusetts  General  Laws,  by  specifying  the  required  duties  each 
consultant  is  to  perform.  If  it  is  determined  that  changes  in  the  con- 
tract scope  are  necessary,  the  consultant's  contract  should  be  amended 
to  reflect  such  changes. 

2.  We  also  recommend  that  these  agencies  institute  internal  controls  with- 
in their  consultant  contracting  procedures  that  would  ensure  that  con- 
sultant's activities  and  time  are  adequately  monitored.  Such  controls 
might  include  requiring  consultants  to  submit  progress  reports  detail- 
ing the  work  under  the  contract.  These  progress  reports  could  then  be 
compared  to  the  terms  of  the  contract  in  order  to  evaluate  the  consul- 
tant's performance.  Additionally,  consultant's  time  sheets  and  serv- 
ice billings  should  be  reviewed  and  authorized  prior  to  the  processing 
of  pajmients. 

Auditee's  Response:     In  responding  to  our  recommendations,  DPW  stated: 

This  [first]  recommendation  is  unnecessary  as  the  Department  has  proce- 
dures in  place  relative  to  the  implementation  of  these  procedures  and  we 
do  not  consider  the  draft  report  to  have  made  the  case  to  the  contrary. 
Since  these  issues  [second  recommendation]  came  to  light,  the  commission- 
er has  issued  two  notices,  one  on  January  22,  1986  and  the  other  on  Feb- 
ruary 24,  1986,  which  put  these  recommendations  in  place. 

In  addition  to  the  responses  incorporated  in  the  body  of  our  findings, 
both  EOTC  and  DPW  responded  to  our  draft  report  with  unqualified  support  for 
the  consultant  in  question.  As  stated  by  officials  at  DPW,  "the  consultant 
provided  interagency/communi ty  liaison  and  coordination,  as  provided  for  in 
his  contract  with  the  Department."  Furthermore,  the  consultant's  specific 
duties  did  not  require  him  to  produce  studies  or  reports.  EOTC  responded 
that,    "despite    [the   consultant's]    limited-terra  employment,   and  because  of  the 
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nature  of  his  work,  assignments  and  general  expertise  in  traffic  planning,  he 
was  viewed  as  a  valuable  resource  by  the  staff."  When  the  "03"  payroll  system 
was  replaced  by  PMIS,  EOTC ' s  contracts  management  benefitted  from  the  attend- 
ant controls.  As  a  result  of  our  audit,  DPW  developed  controls  that  standard- 
ized time  and  expense  reporting  and  required  increased  documentation  from  all 
consul tants . 

Auditor's  Reply:  We  acknowledge  and  support  the  steps  taken  by  these  agen- 
cies to  improve  their  contract  management.  We  believe  that  it  is  essential 
that  contracts  with  consultants  be  written  to  specify  duties  and  evaluation 
criteria.  Contracts  that  are  specific  in  scope  combined  with  documentation 
such  as  regular  progress  reports  provide  the  purchasing  agency  with  the  neces- 
sary tools  to  ensure  that  services  purchased  by  taxpayers  are  actually  provid- 
ed. 

B .  Questionable  Contract  Performance  by  Consulting  Maintenance  Engineer 
at  DPW:  During  September  1984,  the  Department  of  Public  Works  (DPW)  awarded 
the  first  of  three  consecutive  "03"  contracts  to  a  former  29-year  DPW  mainten- 
ance engineer.  Each  eight-month  contract  totalled  $35,000  and  required  the 
consultant  to  study  DPW's  highway -maintenance  activities.  Our  review  of  the 
first  two  contracts  revealed  that  the  consultant  (a)  did  not  complete  the 
tasks  assigned  to  him  and  (b)  was  overcompensated  $24,505  because  of  an  exces- 
sive hourly  rate.  In  our  opinion,  these  problems  could  have  been  prevented, 
had  DPW  adequately  monitored  the  development  and  management  of  these  contracts. 

a.  Consultant  Did  Not  Complete  Contracted  Work:  The  first  contract 
required  the  consultant  to  conduct  an  in-depth  study  of  the  DPW's  highway -main- 
tenance activities.  The  study  consisted  of  seven*  related  tasks  directed  at 
identifying  any  inefficiencies  that  exist  in  current  maintenance  operations: 

1.     Review  current  contract  procedures  within  each  Maintenance  Unit. 
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2.  Review  the  General  Laws  which  are  applicable  to  highway-maintenance 
functions . 

3.  Review  the  process  whereby  permits  are  issued. 

4.  Develop  inventory  of  equipment,  review  repair  methods,  and  review  work 
titles  of  personnel. 

5.  Review  staffing,  including  titles  and  job  descriptions  of  maintenance 
crews,  and  engineering  and  office  personnel  at  the  district  and  main 
offices . 

6.  Compare  maintenance  functions  with  other  states,  such  as  New  Jersey. 

7.  Submit  a  final  report  that  will  contain  recommendations  for  each  of 
the  categories  included  under  the  above  tasks. 

*An  eighth  task,  the  preparation  of  a  "maintenance  management  study,"  was  to 
be  sub -contracted  to  a  firm  located  in  Virginia.  This  study  was  completed  by 
the  sub-contractor  and  submitted  to  DPW's  Maintenance  Division  in  January 
1985. 

During  our  audit,  the  DPW  Maintenance  Engineer  (the  consultant's  immediate 
supervisor)  stated  that  the  consultant  was  unable  to  complete  any  of  the  tasks 
assigned  to  him  during  the  course  of  the  first  eight-month  contract.  The  con- 
sultant confirmed  this  and  stated  that  the  required  work  was  too  extensive  to 
complete;  nevertheless,  DPW  issued  a  "Certificate  of  Completion"  indicating 
that  all  tasks  had  been  completed. 

Immediately  upon  the  issuance  of  this  certificate,  DPW  awarded  this  con- 
sultant a  second  eight-month  $3  5,000  contract  that  required  that  virtually  the 
same  tasks  plus  one  optional  task  be  performed.  Several  tasks  were  rewritten, 
and,  as  a  result,  they  were  somewhat  less  specific  than  those  in  the  first  con- 
tract. For  instance,  the  fourth  task  (see  above)  no  longer  required  the  con- 
sultant to  "develop"  an  equipment  inventory  but  rather  to  "review"  equipment 
used.  The  second  contract  expired  in  January  1986,  and  the  consultant  again 
had  not  completed  the  original  tasks. 
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Upon  the  expiration  of  the  second  contract,  DPW  again  extended  the  consult- 
ant's employment  by  awarding  a  third  eight-month  $35,000  contract.  The  con- 
sultant is  currently  employed  under  this  contract,  which  required  nine  tasks 
be  performed:  six  of  the  original  seven,  the  "optional"  task,  plus  two  new 
tasks.  Again,  the  contract  language  was  changed  so  that  the  tasks  were  signif- 
icantly less  specific.  Of  the  nine  tasks  required  in  this  third  contract, 
four  were  to  be  performed  only  "as  directed,"  two  required  the  consultant's 
"assistance,"  and  one  was  "optional."  Only  two  of  the  nine  tasks  directly  re- 
quired the  performance  and  completion  of  a  specific  project  task  by  the  con- 
sultant . 

The  DPW  Maintenance  Engineer  told  us  that  he  had  initially  underestimated 
the  extent  of  work  to  be  performed  under  the  first  contract  and  consequently 
had  worded  the  original  contract  much  too  ambitiously.  He  also  told  us  that 
the  consultant  is  utilized  in  the  ongoing  work  of  the  Maintenance  Division, 
taking  him  away  from  his  contractual  duties. 

The  consultant  agreed  with  the  Maintenance  Engineer's  assessment  of  the 
situation  and  told  us  that  he  would  probably  not  finish  the  work  during  this 
third  contract  because  of  the  complexity  of  the  work  and  also  because  he  is 
taken  away  from  his  contract  work  to  lend  his  expertise  to  the  department's 
general  maintenance  operations. 

Audi  tee's  Response:  As  part  of  its  written  response,  DPW  submitted  a  list 
of  reports  that  the  consultant  submitted  during  his  contracts,  partially  com- 
pleting many  of  the  tasks.  DPW  recognizes  that  all  the  tasks  outlined  in  the 
consultant's  scope  of  work  were  not  completed  under  the  consultant's  original 
contract.  They  state  that  "this  can  be  attributed  to  a  number  of  factors.  It 
appears  that  the  original  Scope  of  Work  was  overambitlous  and  could  not  be  com- 
pleted in   the   time-frame  outlined.     This  is  in  part  due  to  the  utilization  of 
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the  consultant's  expertise  on  projects  outside  the  scope  of  this  contract. 
The  Department  acknowledges  its  administrative  oversight  in  not  formally  amend- 
ing the  consultant's  contract  when  this  occurred."  They  further  state  that 
"the  contributions  of  the  consultant  to  the  maintenance  division  far  out- 
weighed the  cost  of  the  three  contracts." 

Auditor's  Reply:  We  recommend  that  DPW  institute  contract  management  pro- 
cedures that  ensure  that  consultant  contracts  have  clear  objectives  and  realis- 
tic time  frames  for  the  completion  of  objectives.  Contracts  should  also  in- 
clude wording  to  require  DPW  s  monitoring  and  evaluation  of  the  consultant's 
performance  with  respect  to  the  contract  objectives. 

b.  Consultant  Was  Paid  at  an  Excessive  Rate:  EGAF's  Administrative  Bul- 
letin, Section  4.076,  states:  "Any  service  which  corresponds  substantially 
with  the  scope  of  duties  of  a  position  in  the  Commonwealth's  classification 
plan  may  be  compensated  at  a  rate  not  exceeding  twenty-five  percent  above  Step 
1  of  the  [state  employee]  salary  schedule."  The  consultant  provided  services 
within  the  scope  of  a  DPW  associate  civil  engineer,  yet  he  was  paid  at  a  rate 
of  $40  per  hour.  This  rate  exceeded  the  comparable  classified  rate  plus  25 
percent  by  $20  per  hour  and  consequently  resulted  in  overpayments  of  $24,505 
under  the  two  contracts. 

The  DPW  Maintenance  Engineer  agreed  that  the  consultant's  services  were 
within  the  scope  of  state  positions.  For  example,  the  consultant  reviewed 
DPW's  methods  and  procedures  for  sub-contracting  maintenance  work  (snow  remov- 
al and  grass  cutting)  on  state  highways.  The  Deputy  Director  said  that  rev- 
iews of  this  nature  could  have  been  performed  by  Maintenance  Division  emp- 
loyees. However,  reductions  in  staffing  have  required  the  division  to  use  con- 
sultants for  much  of  DPW's  ongoing  work.  We  noted  that  DPW's  AF -4  Form  cited 
that  there  were  no  employees  currently  available  to  perform  the  needed  work. 
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The  state  position  most  comparable  in  responsibility  to  the  consultant's 
was  that  of  Associate  Civil  Engineer  (Job  Group  26),  the  highest  level  engine- 
er who  is  not  necessarily  a  supervisor.  An  Associate  Civil  Engineer  at  Step  1 
earned  $16.12  per  hour  at  DPW  during  1985.  Multiplying  this  rate  by  EOAF's 
125  percent  factor  results  in  a  maximum  allowable  hourly  rate  of  $20.15.  Com- 
paring this  rate  to  the  actual  rate  of  $40  per  hour  paid  to  the  consultant 
under  the  two  contracts  reveals  overpajTnents  of  $24,  505  as  shown  in  the  table 
below. 

Number  of  Hourly        Total  Salary 

Hours  Worked  Rate  Pa3anents 

Actual  1,234.  5               $40.00  $49,380 

Comparable  Job  Group 

Plus  25%  1,234.  5                20.  15  24,875 

Excess  $24.  505 

The  Maintenance  Engineer  stated  that  the  consultant,  as  a  personal  corpora- 
tion, was  entitled  to  $40  per  hour.  He  said  the  rate  covered  not  only  the  con- 
sultant's wages  but  also  his  overhead  expenses. 

For  several  reasons,  we  maintain  that  the  $40  per  hour  rate  was  excessive. 
First,  in  accordance  with  the  terms  of  the  contracts,  DPW  provided  for  many  of 
the  consultant's  overhead  needs.  For  example,  DPW  provided  office  space  and 
furnishings,  clerical  services,  telephone,  and  printing  services.  Second,  the 
consultant  told  us  he  incurred  no  additional  overhead  expenses  under  this  con- 
tract except  for  corporate  insurance  and  some  typing  which  he  explained  were 
charged  to  another  personal  corporation.  Since  the  consultant  incurred  no 
overhead  expenses  under  these  contracts  and  his  services  were  within  the  scope 
of  state  positions,  we  believe  that  his  compensation  rate  should  have  been 
based  upon  an  hourly  rate  of  $20.15,  in  compliance  with  Section  4.076  of  Admin- 
istrative Bulletin  82-1. 
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Recommendat ion ;  We  recommend  that  DPW  evaluate  its  method  for  establish- 
ing this  rate  in  order  to  ensure  that  future  contract  rates  do  not  include  un- 
necessary overhead  costs. 

Audi  tee's  Response;  In  response  to  our  draft  report,  DPW  officials  state: 
"The  Auditors'  report  maintains  that  the  consultant  was  paid  at  an  excessive 
rate.  This  charge  is  incorrect.  .  .  .  This  contract  did  not  engage  an  indivi- 
dual for  consulting  services;  it  engaged  a  firm.  For  contracts  with  corpora- 
tions the  Department  uses  a  formula  which  factors  in  an  hourly  rate,  overhead, 
and  profit.  Applying  this  standard  formula  to  the  consultant's  contract,  one 
finds  that  this  consultant  did  not  receive  $40  an  hour  as  maintained  by  the 
Auditors',  but  rather  his  rate  was,  as  follows: 


They  further  state  that  "the  fact  that  the  DPW  provided  the  consultant  with 
work  space   .    .    .  does  not  mean  the  consultant  did  not  incur  overhead  expenses. 

Auditor's  Reply:  During  the  course  of  our  audit,  we  requested  the  break- 
down of  overhead  and  profit  costs  related  to  this  consultant's  rate.  The  con- 
tract quoted  only  the  compensation  rate  of  $40.00  per  hour,  and  neither  the 
consultant  nor  his  supervisor  was  able  to  provide  us  with  additional  informa- 
tion. In  fact,  the  consultant  told  us  that  he  incurred  no  overhead  expenses, 
and  we  found  no  evidence  that  would  support  the  101-percent  overhead  cost.  It 
is  not  clear  that  the  percentage  in  any  way  accurately  represents  actual  over- 
head costs  Incurred. 


$18.00 
18.36 
3.  64 
$40.00 


Hourly  Rate 
Overhead  (101%) 
Profit  (10%) 
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5.     Massport's  Non-Compliance  with  Internal  Policies  Regarding  Consultants 

Contrary  to  its  own  internal  policies,  Massport  allowed  consultants  to  be- 
gin work  without  fully  executed  contracts.  This  practice  was  identified  in  9 
of  the  37  contracts  reviewed.  These  9  contracts  totalled  $1,168,519,  and  the 
consultants  worked  an  average  of  198  days  without  a  contract.  Consequently, 
we  believe  that  Massport  assumed  unnecessary  liabilities  when  it  allowed  con- 
sultants to  begin  work  without  fully  executed  contracts. 

Massport's  Procedures  and  Policies  for  Routine  Agency  Transactions  and  Em- 
ergency Requirements  states  that  "consultants  should  begin  work  only  under  a 
fully  executed  contract."  Massport's  Assistant  General  Counsel  told  us,  how- 
ever, that  this  policy  is  not  always  adhered  to.  She  stated  that  in  some  in- 
stances, such  as  emergencies  or  potential  emergencies,  it  is  necessary  for  con- 
sultants to  begin  work  without  a  contract.  This  official  also  stated  that  hav- 
ing an  executed  contract  before  work  begins  is  good  form  but  that  Massport 
values  substance  over  form. 

Emergency  situations,  we  agree,  may  require  that  services  be  obtained 
prior  to  the  execution  of  a  written  agreement.  However,  the  services  provided 
under  the  9  contracts  in  question  were  routine  in  nature.  For  example,  one 
firm  began  inspecting  the  Tobin  Memorial  Bridge  226  days  prior  to  a  contract 
being  executed.  This  work  is  routinely  performed  once  every  three  years.  We 
found  no  documentation  in  Massport's  files  Indicating  an  emergency  situation. 

The  chart  below  details  the  services  provided  by  the  9  consultants  and  the 
length  of  time  they  worked  without  a  contract: 


Contract 
Number 


Contract 
Amount 


Service 
Rendered 


Days  Worked 
Without  a  Fully 
Executed  Contract 


P-830 


144, 600 


Engineering  Study  on 
Corrosion  of  Pier  Pilings 


635 
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Days  Worked 

Contract  Contract  Service  Without  a  Fully 

Number  Amount  Rendered  Executed  Contract 

G0537  $      20,000  Insurance/risk  manage-  365 

ment  analysis 

G^07  352,300  Bridge  Inspection  and  226 

ratings  of  Tobin  Mem- 
orial Bridge 

G-528  120,196  Soundproofing  several  189 

parochial  schools  In 
East  Boston 

MD825525  43,380  Maintenance  of  equip-  163 

ment  at  Moran  Terminal 

1.221C  342,865  Design  and  Inspection  120 

services,  Inbound 
roadway  at  Logan  Air- 
port 

G-444  32,832  Maintenance  of  temper-  44 

ature  control  devices 
at  the  State  Transpor- 
tation Building 

G-483  23,066  Produce    a  4-to-6  39 

minute  videotape 
on  Boston  and  Logan  Airport 

G-380  $      89,280  Rubbish  removal-  5 

State  Transportation 
Building 


$1.168.  519  Average  198  days 


Without  a  written  executed  contract  detailing  the  scope  of  work  to  be  per- 
formed, Massport  cannot  effectively  monitor  and  evaluate  a  consultant's  per- 
formance. In  addition,  without  such  a  contract,  Massport  is  more  vulnerable 
to  disputes  with  consultants  over  project  scope  and  terms  of  payment. 

Finally,  with  a  fully  executed  contract,  Massport  would  be  in  a  stronger 
position  to  take  legal  action  against  a  consultant  for  a  consultant's  poor  per- 
formance or  the  consultant's  failure  to  meet  federal  and  state  regulations. 
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Recommendation:  We  recommend  that  Massport  follow  its  own  policies  and 
procedures  to  ensure  that  consultants  begin  work  only  under  a  fully  executed 
contract . 

Auditee's  Response:  According  to  Massport  officials,  "the  use  of  the  word 
should  [in  its  internal  policy]  indicates  that  the  policy  is  not  intended  to 
be  absolute."  They  also  stated  that  "the  practice  has  been  that  work  should 
not  begin  until  the  contract  is  fully  executed,  but  if  operational  needs  re- 
quire action,  and  the  contract  process  has  been  initiated  and  approved  by  at 
least  the  appropriate  department  heads,  the  consultant  may  be  given  a  notice 
to  proceed,  with  appropriate  qualifiers."  Massport  further  stated  that  it  has 
been  revising  its  policy  and  procedures  for  the  purpose  of  expediting  its  con- 
sultant approval  process  to  minimize  violations  of  this  policy. 

Auditor's  Reply:  In  our  opinion,  the  only  appropriate  reason  for  a  con- 
sultant's beginning  work  before  a  contract  is  fully  executed  is  that  an  emer- 
gency situation  exists,  and  Massport 's  policy  makes  this  provision. 
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CONCLUSION 


If  used  properly,  the  "03"  system  could  assist  state  agencies  in  acquiring 
temporary  expertise  for  specific  purposes  and  thus  meet  their  legislative  man- 
dates and  better  serve  the  Commonwealth's  taxpayers.  However,  as  our  audit 
has  revealed,  the  "03"  system  has  been  operating  in  a  manner  not  consistent 
with  legislative  intent.  The  following  recommendations  are  intended  to  cor- 
rect the  inefficiencies  in  the  "03"  system  and  to  ensure  that  taxpayers'  money 
is  spent  more  efficiently,  more  effectively,  and  more  economically: 

1.  We  recommend  that  the  Governor  and  Legislature  investigate  the  admin- 
istration and  control  of  the  Commonwealth's  "03"  consultant  system. 
In  the  interim,  we  recommend  EOAF  consider  establishing  a  branch 
that  would  be  solely  responsible  for  the  administration  of  the  "03" 
account.  This  branch  would  be  responsible  for  ensuring  that  agencies 
comply  with  EOAF  regulations  and  that  the  "03"  account  is  used  for  its 
intended  purpose. 

2.  We  also  recommend  that  EOAF  initiate  a  review  of  "03"  consultants  who 
are  currently  performing  state-employee-type  services.  Such  a  review 
would  be  directed  at  transferring  appropriate  "03"  consultants  to 
state  employee  positions. 

3.  We  recommend  that  the  Commissioner  of  Administration  undertake  a  re- 
view of  existing  "03"  regulations  concerning  the  competitive  procure- 
ment of  consultants.  This  review  should  be  aimed  at  strengthening  and 
clarifying  the  regulations  in  order  to  provide  adequate  guidelines  for 
state  agencies  to  follow  and  to  establish  procedures  that  will  ensure 
the  efficient  use  of  taxpayers'  money.  At  a  minimum,  this  review 
should  address  the  following  procedural  components: 

-  Preparation  of  a  request  for  proposals 

-  Public  advertisement  of  the  request  for  proposals 

-  Procedures  for  bidders'  and  proposers'  conferences 

-  Guidelines  for  establishing  minority  contractor  incentives 

-  Contract  negotiation  procedures 

-  Sub-contracting  procedures 

-  Guidelines  and  procedures  for  the  final  selection  of  consultants 

-  Procedures  for  agencies'  documenting  their  reasons  for  not  selecting 
low  bidders 
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4.  We  recommend  that  policies  and  procedures  be  established  on  a  state- 
wide basis  to  ensure  strong  internal  controls  within  the  "03"  system. 
These  policies  and  procedures  should  address  the  need  to  monitor  con- 
sultant selection,  service  delivery,  and  compensation.  In  our  opin- 
ion, the  establishment  of  adequate  monitoring  procedures  at  the  agency 
and  executive  office  levels,  as  well  as  within  EOAF,  will  better  en- 
sure the  efficient  and  effective  use  of  taxpayers'  monies. 

EOAF's    Response:      In  responding   to  our  draft   report,    the  Commissioner  of 

Administration  and  Finance  disputed  most  of   the  issues  we  raised.     However,  he 

also  made  the  following  comments: 

.  .  .  I  share  your  belief  that  the  system  can  be  better  managed.  In 
fact,  since  the  start  of  this  calendar  year,  I  have  undertaken  several 
management  initiatives  and  plan  to  institute  more  in  the  near  future. 
These  include: 

1.  Personally  reviewing  and  approving,  or  disapproving,  every  03 
consultant  contract  proposed  by  agencies  and  approved  by  their 
appropriate  Cabinet  Secretary.  In  many  instances,  I  have  not  ap- 
proved the  contracts. 

2.  Requiring,  as  a  result  of  this  personal  review,  that  each  agency 
prepare  an  "03  Spending  Plan"  for  the  1987  fiscal  year  for  my 
review  and  approval,  prior  to  my  authorizing  any  03  contract. 
Again,  in  many  instances,  I  have  refused  to  authorize  consulting 
contracts . 

3.  Initiating,  again  as  a  result  of  this  personal  review,  a  process 
during  fiscal  year  1987  for  the  conversion  of  a  large  number  of 
individuals  on  03  contracts  to  02  positions.  Moreover,  in  the 
fiscal  year  1988  budget  currently  being  prepared  for  submission  in 
January,  the  Governor  will  request  another  large  number  of  02  po- 
sitions to  be  used  to  convert  individuals  currently  working  as  03 
consultants . 

4.  Issuing  in  the  near  future,  as  a  result  of  a  very  detailed  and  sys- 
tematic assessment  of  the  03  contracting  system  initiated  by  this 
office  earlier  this  year,  a  complete  revision  of  Administrative 
Bulletin  82-1,  I.e.,  the  regulations  governing  the  contracting  of 
03  consultants  by  state  agencies.  These  new  regulations  are  being 
developed  by  a  senior  level  Work  Group  chaired  by  my  Chief  Counsel 
that  includes  representation  from  the  major  state  agencies  which 
utilize  03  consultants.   .   .  . 

5.  Establishing,  again  as  a  result  of  my  on-going  assessment  of  the 
03  contract  system,  the  position  of  Assistant  Secretary  for  Con- 
tract Compliance  within  the  Executive  Office  for  Administration  and 
Finance.  This  Assistant  Secretary  will  report  directly  to  me  and 
be  responsible  for  coordinating  and  monitoring  all  contracting  act- 
ivities of  the  Executive  Department  agencies  under  the  purview  of 
Administration  and  Finance.     This  Assistant  Secretary,    then,  will 
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have  responsibilities  very  similar  to  what  the  draft  report  pro- 
poses be  done  by  "a  branch  within  the  Executive  Office  for  Admin- 
istration and  Finance."  In  addition,  the  Assistant  Secretary's  re- 
sponsibilities will  Include  the  coordination  and  monitoring  of  07 
purchase  of  service  contracts  and  the  administration  of  the  small 
and  minority  business  purchasing  programs. 

As  the  above  steps  clearly  set  forth,  we  have  already  undertaken 
specific  initiatives  in  this  area,  including  several  which  are  re- 
commended in  the  draft  report,  to  Improve  the  management  of  the 
03  contracting  system.   .    .  . 

We  share  a  mutual  goal — improving  the  management  of  the  03  sys- 
tem— and  we  have  independently  arrived  at  similar  conclusions  on 
specific  steps  toward  that  goal.  Our  combined  support  of  these  and 
other  steps  could  chart  a  new  and  Improved  course  for  the  03  sys- 
tem . 

Auditor's  Reply:  We  believe  that  the  measures  outlined  above  will  address 
most  of  the  issues  raised  in  our  report.  However,  we  wish  to  point  out  that 
these  actions  did  not  commence  until  several  months  after  our  audit  began. 
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EXHIBIT  I 

Massachusetts  General  Laws  Chapter  29,   Section  2  9A 

29:29A.     EMPLOYMENT  OF  CONSULTANTS. 

Section  29A.  The  commissioner  of  administration  shall  make,  and  may 
from  time  to  time  amend,  rules  and  regulations  governing  the  use  of 
consultants  in  all  departments,  offices,  boards,  agencies,  commissions 
and  Institutions.  Such  rules  and  regulations  shall  establish,  after 
recommendations  by  the  personnel  administrator,  the  rate  of  compensa- 
tion of  such  services  and  shall  provide  for  the  prior  approval  by  the 
said  administrator  of  the  rate  for  any  such  service  for  which  no  rate 
has  previously  been  established  by  such  regulation.  Such  rules  and 
regulations  shall  be  open  to  public  inspection  in  the  department  of 
personnel  administration,  and  copies  thereof  shall  be  available  to  any 
person  upon  request.  Such  rules  and  regulations  shall  not  be  subject 
to  the  provisions  of  chapter  thirty  A.  Such  rules  and  regulations  shall 
also  include,  but  need  not  be  limited  to  the  following  requirements 
none  of  which  shall  be  waived:  (1)  a  request  therefor  on  a  form 
prescribed  by  the  commissioner  of  administration  specifically  setting 
forth  the  need  for  such  services;  (2)  the  period  of  time  for  which  the 
services  are  to  be  engaged  or  the  scope  of  work  to  be  done  and  such 
other  information  as  shall  be  required  to  establish  the  maximum  limit 
of  the  commonwealth's  obligation  for  the  services;  (3)  a  written  con- 
tract specifically  setting  forth  the  duties  and  responsibilities  of  the 
parties;  (4)  a  resume  setting  forth  the  qualifications  of  the  proposed 
consultant  as  they  relate  to  the  terms  of  the  aforementioned  contract; 
(5)  a  disclosure  statement  setting  forth  any  other  income  derived  by 
the  proposed  consultant  from  the  commonwealth  or  any  of  its  political 
subdivisions;  (6)  a  statement  setting  forth  the  names  and  addresses  of 
all  persons  with  any  interest  in  the  said  contract.  No  department, 
office,  agency,  board,  commission  or  institution  within  any  of  the  ex- 
ecutive offices  established  by  chapters  six  A  and  seven  shall  contract 
for  the  provisions  of  any  such  services  without  the  prior  written  ap- 
proval of  such  contract  by  the  secretary  having  charge  of  such  execu- 
tive office.  No  pa5^ent  shall  be  made  to  any  consultant  for  any  serv- 
ices provided  prior  to  the  date  upon  which  the  form  requesting  said 
services  as  required  by  clause  (1)  has  been  approved  by  the  secretary 
having  charge  of  such  executive  office  and  a  copy  of  the  same  has  been 
filed  with  the  comptroller.  As  used  in  this  section  the  word  "consult- 
ant" shall  mean  any  person  who,  as  a  nonemployee  of  the  commonwealth, 
gives  advice  or  service  regarding  matters  in  the  field  of  his  knowledge 
or  training  and  whose  compensation  is  payable  from  a  subsidiary  account 
coded  under  "03"  in  the  expenditure  code  manual.  No  person  employed  by 
the  commonwealth  as  a  consultant  so-called  shall  directly  or  indirectly 
supervise  another  temporary  or  permanent  employee  of  the  commonwealth. 
The  commissioner  of  administration  shall  submit  copies  of  said  approved 
forms  within  thirty  days  after  receipt  to  the  house  and  senate  commit- 
tees on  ways  and  means  and  the  joint  legislative  committee  on  post  aud- 
it and  oversight  of  the  general  court. 
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EXHIBIT  II 
The  Commonwealth  of  Massachusetts 
House  Bill  No.  123 
In  the  Year  One  Thousand  Nine  Hundred  and  Eighty-Six. 


AN  ACT  TO  IMPROVE  THE  MANAGEMENT  OF  STATE  OFFICE  BUILDINGS. 

Be  it  enacted  by  the  Senate  and  House  of  Representative  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

SECTION  1.  Section  40F  of  Chapter  7  of  the  General  Laws,  as  appearing 
the  1984  Official  Edition,  is  hereby  amended  by  deleting  the  fifth 
paragraph  and  inserting  in  place  thereof  the  following  paragraph:  — 

The  deputy  commissioner  shall  assist  in  the  preparation  and  shall  ap- 
prove of  plans  for  the  organization  of  all  space  within  and  around 
buildings  and  appurtenant  structures  used  by  state  agencies,  and  shall 
assign  the  use  of  space  within  and  around  the  state  house,  in  accord- 
ance with  the  provisions  of  sections  ten,  sixteen  A,  and  seventeen  of 
chapter  eighty;  the  John  W.  McCormack  State  Office  Building;  the  Le- 
verett  Saltonstall  State  Office  Building;  the  Springfield  Office  Build- 
ing; the  Pittsfield  Office  Building;  the  Erich  Lindemann  Building;  the 
Charles  F.  Hurley  Building;  the  state  transportation  building;  any  real 
property  acquired  for  the  use  of  state  agencies,  the  greater  part  of 
which  is  not  needed  by  any  one  state  agency;  and  any  other  real  proper- 
ty assigned  by  law  to  the  division  of  capital  planning  and  operations. 

SECTION  2.  Section  6  of  chapter  8  of  the  General  Laws,  as  appearing  in 
the  1984  Official  Edition,  is  hereby  amended  by  deleting  the  entire 
section  and  inserting  in  place  thereof  the  following  section:  — 

The  superintendent  shall  have  charge  of  the  care  and  operation  of  the 
state  house;  the  John  W.  McCormack  State  Office  Building;  the  Leverett 
Saltonstall  State  Office  Building;  the  Springfield  Office  Building;  the 
Pittsfield  Office  Building;  the  Erich  Lindemann  Building;  the  Charles 
F.  Hurley  Building;  the  building  at  100  Nashua  Street  in  the  city  of 
Boston;  the  state  transportation  building;  all  parking  areas  and 
grounds  appurtenant  to  said  buildings;  and  any  other  state  properties 
as  are  designated  by  law.  The  superintendent  shall  see  that  all  such 
properties  are  kept  clean  and  in  good  order;  shall  take  proper  precau- 
tions against  damage  to  such  properties;  and  shall  direct  the  making  of 
all  repairs  and  improvement  therein.  All  executive  and  administrative 
departments  and  officers  shall  make  requisition  upon  the  superintendent 
for  any  such  repairs  or  improvements. 
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EXHIBIT  II  (Continued) 

The  superintendent  may,  with  the  approval  of  the  deputy  commissioner  of 
capital  planning  and  operations,  award  contracts  for  the  provision  of 
building  management  services  at  one  or  more  of  the  properties  under  his 
care.  Said  building  management  services  may  include  operation  of  mech- 
anical and  electrical  systems,  cleaning  and  housekeeping,  preventive 
maintenance,  security,  minor  repairs,  and  similar  services,  but  shall 
not  include  services  for  which  contracts  are  subject  to  the  provisions 
of  section  thirty-nine  M  of  chapter  thirty  or  section  forty-four  A  of 
chapter  one  hundred  and  forty-nine.  Every  contract  for  building  man- 
agement services  estimated  to  exceed  five  thousand  dollars  shall  be 
awarded  through  the  use  of  competitive  sealed  proposals  in  accordance 
with  written  selection  procedures.  Requests  for  such  proposals  shall 
be  publicly  advertised  in  a  newspaper  of  general  circulation  in  the 
vicinity  of  the  property;  in  any  periodical  established  by  the  secre- 
tary of  state  for  the  purpose  of  advertising  such  contract;  and  in 
other  trade  publications  and  periodicals  as  determined  by  the  superin- 
tendent. Each  such  advertisement  shall  appear  at  least  two  weeks  prior 
to  the  date  established  for  opening  of  proposals.  The  superintendent 
may  evaluate  proposals  on  the  basis  of  criteria  In  addition  to  cost; 
provided  that  all  such  criteria  are  set  forth  In  the  request  for  pro- 
posals, and  provided  further  that  if  the  superintendent  awards  the  con- 
tract to  an  offeror  who  did  not  submit  the  lowest  price,  he  shall  ex- 
plain the  reasons  for  the  award  in  writing,  specifying  in  reasonable 
detail  the  basis  for  determining  that  the  quality  of  services  under  the 
contract  will  not  exceed  the  commonwealth's  actual  needs  and  that  the 
quality  of  services  offered  in  each  lower  priced  proposal  would  not 
meet  the  commonwealth's  actual  needs.  Each  contract  shall  contain  per- 
formance criteria.  The  superintendent  shall,  at  least  annually,  pre- 
pare a  written  evaluation  of  each  contractor's  performance.  Each  con- 
tract shall  be  for  a  term  of  not  more  than  five  years,  subject  to  ap- 
propriation, provided  that  the  superintendent  shall  not  solicit  or 
award  a  contract  for  a  term  exceeding  one  year  unless  he  has  determined 
In  writing  that  a  contract  terra  exceeding  one  year  will  result  In  sign- 
ificant cost  savings  to  the  commonwealth. 

All  building  projects  at  properties  under  the  care  of  the  superinten- 
dent, the  estimated  cost  of  which  exceed  twenty-five  thousand  dollars 
and  which  Involve  structural  or  mechanical  work,  shall  remain  under  the 
control  and  supervision  of  the  division  of  capital  planning  and  opera- 
tions. In  accordance  with  section  forty  B  of  chapter  seven.  The  super- 
intendent shall  be  deemed  the  using  agency  for  the  purposes  of  said 
projects . 

The  superintendent  shall  annually,  on  or  before  September  first,  submit 
to  the  joint  committee  on  state  administration  a  comprehensive  report 
on  the  management  and  condition  of  all  such  properties.  A  copy  of  the 
report  shall  be  provided  to  the  Inspector  general. 
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EXHIBIT  II  (Continued) 

SECTION  3.  Section  9  of  Chapter  8  of  the  General  Laws,  as  appearing  in 
the  1984  Official  Edition,  is  hereby  amended  by  deleting  the  section  in 
its  entirety. 

SECTION  4.  Section  1  of  chapter  240  of  the  acts  of  1984  is  hereby 
amended  by  deleting  paragraph(n)   in  its  entirety. 

SECTION  5.     This  act  shall  take  effect  on  July  1,  1987. 


86-2005-3 


-107- 
EXHIBIT  III 

Massport's  Janitorial  Services 
Massport    received   8   proposals    to   provide   cleaning   services   at    the  State 
Transportation    Building.       John's    Janitorial    Service,    Inc.    (JJS)    of  Peabody, 
submitted  the  second  highest  proposal  of  $605,181  and  was  awarded  the  contract 
by  Massport. 

Submitting  the  lowest  qualified  bid  of  $419,396  was  Prltchard  Services, 
Inc.  of  East  Boston.  We  believe  that  selecting  Prltchard  Services,  Inc., 
which  was  fully  qualified  to  provide  the  cleaning  services,  would  have  saved 
the  Commonwealth  $185,  785. 

Prltchard  Services,  Inc.  is  an  established  company  with  over  4  5,000  em- 
ployees in  20  different  countries.  The  company  currently  cleans  the  Common- 
wealth's two  main  office  buildings  located  in  Government  Center,  Boston:  the 
John  J.  McCormack  and  the  Leverett  Saltonstall  State  Office  buildings.  On  a 
square-footage  basis,  both  of  these  are  comparable  in  size  to  the  State  Trans- 
portation Building.  The  Superintendent  of  BSOB,  who  is  responsible  for  the 
management  of  these  two  buildings,  told  us  that  Prltchard  Services  has  provid- 
ed above-average  services  at  the  two  locations.  He  stated  that  this  firm 
could  have  maintained  the  State  Transportation  Building. 

In  a  memorandum  dated  December  15,  198  5,  Massport  gave  its  reasons  for  se- 
lecting John's  Janitorial  Service,  Inc.     Specifically,  the  memorandum  states: 

It  is  the  staff's  view  that  JJS  will  provide  the  most  competent  clean- 
ing service  for  the  State  Transportation  Building  ...  in  addition  to 
being  a  minority  business  enterprise  (MBE) ,  JJS  has  represented  to 
Massport  that  it  will  meet  or  exceed  our  minority  and  female  work,  force 
composition  goals. 

Massport's  first  reason  that  JJS  will  provide  the  "most  competent"  cleaning 
service  indicates,  we  believe,  Massport's  desire  to  obtain  superior  services 
while  ignoring  the  cost  effectiveness  of  such  services.     As  such,  Massport  has 
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failed  to  weigh  its  personal  preferences  as  tenant  of  the  building  against  its 
fiscal   responsibilities   as  manager.      As  a  result,    the  Commonwealth  had  to  ex- 
pend unnecessarily  $185,  785. 

Regarding  Massport's  second  reason,  we  recognize  that  setting  and  achiev- 
ing affirmative  action  goals  is  an  admirable  and  necessary  objective.  How- 
ever, once  again,  a  cost-benefit  relationship  must  exist  between  such  social 
goals  and  the  cost  of  attaining  them. 

Additionally,  in  fairness  to  Pritchard  as  well  as  the  other  6  firms  that 
submitted  proposals  for  this  contract,  Massport  should  have  identified  in  its 
request  for  proposals  (RFP)  that  the  contract  was  targeted  for  minority  busi- 
nesses. The  losing  proposers  expended  time  and  money  to  respond  to  Massport's 
RFP,  only  to  be  rejected  because  they  were  unaware  of  Massport's  selection  cri- 
teria . 

Officials  at  the  State  Office  of  Minority  Business  Assistance  agreed  that 
the  proposers  were  misled  by  Massport's  failure  to  properly  advertise  the  con- 
tract. Since  Massport's  RFP  did  not  target  minority  businesses  for  the  award, 
the  officials  stated  that  all  firms  should  have  competed  equally  for  the  con- 
tract and  the  lowest  qualified  bidder  should  have  been  selected.  The  offic- 
ials also  believed  that  the  award  was  unreasonable  because  the  proposal  sub- 
mitted by  JJS  Inc.  was  44  percent  higher  than  that  submitted  by  the  lowest 
qualified  bidder. 

In  our  opinion,  Massport  should  have  awarded  its  cleaning-service  contract 
to  Pritchard  Services,  Inc.  This  company  was  fully  qualified  to  provide  the 
required  janitorial  services,  and  its  selection  would  have  saved  the  Common- 
wealth $185,  785. 
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Auditee's  Response:     In  response  to  our  draft  audit  report,  Massport  offic- 
ials stated  that: 

a.  The  negotiated  contract  price  was  $588,210,  which  is  $16,971  less  than 
the  proposal  price  cited  in  the  report; 

b.  The  report  is  correct  in  quoting  the  reasons  for  selecting  John's  from 
the  12-15-83  Massport  memorandum  as  including  "most  competent  cleaning 
service,"  "minority  business  enterprise,"  and  ability  to  "meet  or  ex- 
ceed our  minority  female  work  force  composition  goals."  Contrary  to 
the  opinion  expressed  in  the  report,  these  elements  of  the  proposal, 
along  with  cost  and  the  quality  and  type  of  services,  were  critical 
for  Massport  to  consider  in  order  to  comply  with  the  standard  estab- 
lished in  the  Management  Services  Contract  and  its  own  affirmative  ac- 
tion policies  and  goals; 

c  The  other  buildings  (John  J.  McCormack  and  Leverett  Saltonstall)  cited 
In  the  report  and  contacted  by  the  auditors  as  reference  for  the  low- 
est priced  proposer,  Pritchard  Services,  are  not  required  to  comply 
with  the  Class  A  standard  under  which  Massport  was  charged  to  maintain 
and  operate  The  Transportation  Building. 

Auditor's  Reply:      (a)   Massport   is  correct   in  stating  that   the  negotiated 


contract  price  for  these  services  was  $588,210.  However,  Massport 's  response 
does  not  disclose  that  the  contract  with  JJS  was  amended  and  that  actual  pay- 
ments to  JJS  totalled  $726,792,  which  is  $307,396  (73  percent)  higher  than 
that  proposed  by  Pritchard.  We  used  proposal  prices  because  they  would  allow 
us  to  review  all  of  the  bids  submitted  in  response  to  Massport 's  RFP. 

In  addition,  we  found  no  evidence  during  the  audit — nor  could  Massport  pro- 
vide any  evidence  in  Its  response  to  our  draft  report — that  Pritchard  Services 
was  not  capable  of  providing  the  required  cleaning  services  at  the  State  Trans- 
portation Building.  We  believe  that  Massport  did  not  adequately  consider  the 
proposal  cost-difference  (44  percent)  when  it  awarded  this  contract. 
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Massport's  Security  Services 

Massport  received  6  proposals  for  its  building-security-service  contract. 
Security  Management  Services  Inc.  (SMS)  of  Boston,  which  submitted  the  third 
highest  fee  proposal  ($4  78,296),  was  awarded  the  contract. 

Massport's    reasons    for    selecting    Security   Management    Services    Inc.,  are 

stated  in  the  December  15,   1983  Massport  memorandum: 

It  is  the  staff's  determination  based  on  interviews,  subsequent  refer- 
ence checks  and  negotiations  that  SMS  will  provide  superior  security 
service  at  the  State  Transportation  Building. 

The  company  that  submitted  the  lowest  fee  proposal,  $249,378,  was  Manage- 
ment Safeguards,  Inc.,  also  of  Boston.  Management  Safeguards  is  an  establish- 
ed firm  of  24  years,  which  currently  employs  approximately  200  individuals. 
References  listed  on  Management  Safeguards',  proposal  included  many  well-known 
corporations  such  as  General  Motors,  Mobil  Oil,  General  Electric,  the  Yankee 
Atomic  Electric  Company,  Filenes,  Sears,  Zayre,  and  Marshalls.  We  found  no 
documentation  supporting  Massport's  decision  to  reject  this  company's  proposal. 

We  contacted  two  of  the  references  listed  on  Management  Safeguards'  propos- 
al: Zayre  Corporation  of  Framingham  and  the  Maine  Medical  Center  of  Portland, 
Maine.  Officials  from  both  of  these  companies  told  us  that  they  have  been 
"very  satisfied"  with  Management  Safeguards'  performance.  Zayre' s  Investiga- 
tion Manager  stated  that  Management  Safeguards  currently  services  Zayre's  off- 
ices in  New  York,  Boston,  and  Florida.  She  added  that  Management  Safeguards 
has  been  employed  by  Zayre  for  over  ten  years  and  there  has  never  been  a  pro- 
blem. The  Administrative  Vice-President  of  the  Maine  Medical  Center  told  us 
that  Management  Safeguards  has  been  employed  by  his  firm  for  over  nine  years. 
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He  stated   that  during  this  period,   Management   Safeguards  has  displayed  a  good 
problem-solving    capability,    has    had    excellent    in-house    supervision,    and  has 
been  very  responsive  to  the  needs  of  the  center. 

In  our  opinion,  Massport  should  have  selected  Management  Safeguards,  Inc. 
for  this  contract.  The  company  is  fully  qualified  based  upon  the  references 
provided  within  its  proposal.  Furthermore,  Management  Safeguards,  Inc.  was 
willing  to  provide  the  services  for  $228,918  less  than  Management  Services, 
Inc.  Once  again,  we  believe  that  Massport  sacrificed  its  fiscal  responsibili- 
ties for  what  it  believed  were  superior  services. 

Audi  tee's  Response:      In  response   to  our  comments  on  the  awarding  of  this 


contract,  Massport  officials  stated: 

-  Given  the  location  of  The  Transportation  Building  (adjacent  to  the 
Combat  Zone)  and  the  public  use  contemplated  in  the  night  time  hours 
(e.g..  Theater  District  parking),  the  selection  of  the  appropriate 
security  company  was  the  single  most  Important  decision  in 
maintaining  the  established  Class  A  standard  for  the  building.  As  a 
result,  criteria  other  than  cost  alone  were  considered  in  the  deci- 
sion as  described  in  the  12-15-83  Massport  memorandum; 

-  The  report  recommends  that  Massport  should  have  selected  the  propos- 
al with  the  lowest  fee.  Management  Safeguards,  Inc.  However,  the 
report  does  not  appear  to  take  into  consideration  the  fact  that  MSI 
paid  the  lowest  wages  to  employees.  Higher  wages  and  benefits  to 
the  security  officers  were  a  major  concern  in  trying  to  establish  a 
stable,  loyal  and  competent  work  force  to  perform  this  critical 
function; 

-  In  discussing  MSI's  references,  the  report  does  not  include  the  fact 
that  MSI  had  no  experience  providing  security  to  any  comparable 
building  In  the  Boston  area.  In  fact,  most  of  MSI's  experience  Is 
in  the  area  of  industrial,  retail  and  institutional  security; 

-  Security  Management  Services  was  selected  based  on  an  outstanding 
presentation,  good  references,  relevant  experience,  and  a  clear  un- 
derstanding of  the  complex  security  needs  of  the  building. 

Auditor's  Reply:  We  found  no  evidence  during  our  audit  that  Indicated 
that  Massport  felt  that  Management  Safeguards,  Inc.  was  not  capable  of  provid- 
ing   the    required    "Class    A"    security    services    at    the    State  Transportation 


Building. 
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We  believe  that  MSI's  longevity  in  this  industry — 24  years — and  its  demon- 
strated  ability    to    provide    services    to   a   highly  diverse   clientele,    is  over- 
whelming   testimony    to    its    ability    to    provide   a   stable,    competent  work  force 
and  a  quality  service  at  the  State  Transportation  Building. 
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Massport's  Wi ndow -Clean! ng  Services 
Massport    received    four    proposals    to    provide    window-cleaning    services  at 
the   State  Transportation  Building.      Prout   Industrial   Cleaning,    Inc.   of  Matta- 
pan,  which  submitted  the  highest   fee  proposal  of   $39,186,  was  awarded  the  con- 
tract . 

Massport    justified  the  selection  of  this  company  in  the  December  15,  1983 

memorandum  stating: 

Based  on  the  quality  of  the  proposals  submitted  and  on  the  strength  of 
the  references  received  the  staff  recommends  that  the  contract  be 
awarded  to  Prout  Industrial  Cleaning,  Inc.  a  minority  business  enter- 
prise. 

We  reviewed  the  four  proposals  and  believe  that  Massport  should  have  award- 
ed the  contract  to  Allbrite  Cleaning,  Inc.  This  company  submitted  the  lowest 
bid  of  $32,570,  which,  if  selected,  would  have  saved  the  Commonwealth  $6,616. 
Also,  Allbrite  Cleaning,  Inc.  received  outstanding  recommendations  from  Mere- 
dith and  Green  Management  Co.,  and  from  the  management  of  Logan  Airport.  Spe- 
cifically, these  references  stated  that  Allbrite  Cleaning,  Inc.  is  a  reputable 
and  thorough  company.  Finally,  there  was  no  documentation  in  Massport's  files 
indicating  any  problem  that  it  had  with  Allbrite  Cleaning's  proposal  or  job 
qualifications . 

If  Massport's  intention  was  to  advance  minority  quotas  through  this  con- 
tract, it  should  have  informed  the  public  that  the  contract  was  targeted  for 
minority  business.  We  found  no  documentation  to  Indicate  that  Massport  inform- 
ed prospective  bidders  of  its  intention. 

It  should  be  noted  that  DCFO's  May  1985  evaluation  of  the  State  Transporta- 
tion Building's  service  contracts  stated:      ".    .    .  window  cleaning  services  by 
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Prout  Industrial  Cleanln,  Inc.  have  been  unsatisfactory  in  several  respects: 
as  to  cleaning  standards,  scheduled  frequency,  and  responsiveness  to  Building 
Management."  Based  upon  this  report  and  our  review,  Massport  not  only 
unnecessarily  spent  $6,616  of  taxpayers'  dollars  but  did  not  even  receive  the 
quality  of  service  that  it  had  expected. 

Auditee's  Response:  Massport  stated  that  "Prout  Industrial  was  awarded 
this  contract  based  on  the  quality  of  their  proposal  and  the  strength  of  their 
references."  Further,  "Prout's  status  as  a  minority  business  enterprise 
served  to  enhance  their  proposal." 

Auditor's  Reply:  As  stated  in  the  report,  Allbrite  Cleaning,  Inc.  provid- 
ed Massport  with  outstanding  recommendations.  Allbrite  Cleaning,  Inc.  is  also 
a  minority  business  enterprise. 
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The  following  information  excerpted   from  Administrative  Bulletin  82-1  pro- 
vides state  agencies  with  guidelines  for  selecting  consultants: 
4.11       Selection  of  Contractor 

4.111  The  process  for  selection  of  contractors  to  perform  services  for 
the  Commonwealth  shall  be  as  competitive  as  practicable  under  the 
circumstances . 

4.112  No  contract  with  an  organization  to  perform  nonprofessional  serv- 
ices classified  under  object  codes  201  through  219  (other  than  time 
service,  appraisers,  sheriffs,  constables,  military  service,  wit- 
ness fees,  workers  and  blind  consignors)  in  the  subsidiary  account 
code  manual,  and  having  a  maximum  obligation  over  $500.00  may  be 
awarded  except  pursuant  to  a  competitive  bidding  procedure  involv- 
ing the  solicitation  of  bids  by  publicly  advertising  in  the  Goods 
and  Services  Bulletin  published  by  the  Secretary  of  State  and  by 
posting  in  a  conspicuous  public  place  or  newspaper  of  general  circu- 
lation or  widely  distributed  trade  journal. 

4.113  No  original  contract  for  professional  services  classified  under  ob- 
ject codes  121  through  149  (except  for  object  code  130)  having  a 
maximum  obligation  of  $40,000  or  more  may  be  awarded  except  pursu- 
ant to  a  selection  procedure  Involving  either  the  public  advertise- 
ment in  the  Goods  and  Services  Bulletin  published  by  the  Secretary 
of  State  and  the  solicitation  of  formal  written  proposals  from  at 
least  three  qualified  vendors,  or  selection  from  a  list  of  prequal- 
ified  contractors,  established  under  a  prequalif ication  procedure 
approved  in  writing  by  the  Commissioner  of  Administration.  This  re- 
quirement shall  not  apply  to  modification  or  renewal  of  such  con- 
tracts . 

4.114  The  selection  procedures  prescribed  in  the  foregoing  paragraphs  may 
be  waived  by  the  Commissioner  of  Administration: 

(a)  There  is  only  one  vendor  qualified  to  perform  the  work  in  view 
of  either  the  uniquely  specialized  nature  of  the  service  or 
the  monopolistic  structure  of  the  market  (including  any  case 
in  which  the  contractor  is  a  public  utility  or  public  agency); 

(b)  The  service  is  necessary  to  respond  to  an  emergency  involving 
an  immediate  threat  to  the  health  or  safety  of  persons  or  to 
the  protection  of  property. 


86-2005-3 


-116- 
AGENCY  HEADS 

Frank  T.  Keefe,  Secretary 

Executive  Office  for  Administration  and  Finance 

Ellen  M.  O'Connor,  Comptroller 
State  Comptroller's  Division 

Tunney  Lee,  Deputy  Commissioner* 

Division  of  Capital  Planning  and  Operations 

Armand  W.  LeMay,  Superintendent* 
Bureau  of  State  Office  Buildings 

Frederick  P.  Salvucci,  Secretary 

Executive  Office  of  Transportation  and  Construction 

Robert  T.  Tierney,  Commissioner 
Department  of  Public  Works 

David  W.  Davis,  Executive  Director 
Massachusetts  Port  Authority 

Philip  W.  Johnston,  Secretary 
Executive  Office  of  Human  Services 

Ballus  Walker,  Jr.,  Commissioner 
Department  of  Public  Health 

James  S.  Hoyte,  Secretary 

Executive  Office  of  Environmental  Affairs 

S.  Russell  Sylva,  Commissioner 

Department  of  Environmental  Quality  Engineering 

*Subsequent  to  our  audit  field  work,  Mr.  LeMay  and  Mr.  Lee  left  state  service. 


